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AMBROSE SPENCER was born Dec. 13th 1765, in the town of Sai- 
isbury, Conn. and died onthe 13th of March 1848, at Lyons, Wayne co. 
New York; a period of 83 years which forms a culminating point in our 
country’s galaxy of great and good men, and furnishes a highly illuminat- 
ed page in the volume of time, to be read by generations yet unborn. Of 
New England parentage, he professed all the sterling qualities which such 
a mention would indicate ; vigorous in mind and body, with a wholesome 
bias given to that mind by early instruction, he resembled her sturdy 
oaks, or her granite blocks bound in iron. His father, with a proper ap- 
preciation of the power of intelligence, and the benefits to be conferred 
on posterity, exerted himself to give his two sons (Philip and the subject 
of this sketch) a liberal education ; and, when we contemplate the mod- 
erate circumstances of that parent, and the impoverished condition of the 
country at that time, such an effort must have cost no small struggle. It 
was a praiseworthy action which should be inscribed in letters of gold, 
and placed in company with a just observation of Franklin’s, that “a well 
governed and educated family is the best legacy which a man can leave 
to the world,” for a rebuke to those who seek only to accumulate alegacy 
of wealth for their sons, unmindful of the many codicils of curses which 
appertain to it. After three years study at Yale College they were 
transferred to Harvard, where they graduated in July 1783 ; Ambrose be- 
ing then but 17 years of age.—This fact and the concurring testimony 
of his class-mates, among whom were John Colton Smith, and Harrison 
Gray Otis, show that he must have possessed remarkable talents as well as 
close application, to enable him to pass through the rigid discipline of that 
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day, and to receive the honors of Harvard. Having chosen the Law as 
his profession, he commenced its study under John Canfield, an eminent 
lawyer of Sharon, Conn. whose daughter he shortly afterwards married. 
Having completed his studies with John Bay, of Claverack, and Ezekiel 
Gilbert, of Hudson, he made Hudson his residence. And now we see him 
advancing with almost unprecedented rapidity to successive honors, and 
how? Not aswe have every reason to suppose, upon the face of his his- 
tory as far as thus carried by any adventitious circumstances of fortune 
or family influence, but by his own abilities, and a character early acquir- 
ed and supported by every action of his life. His first step, on the giddy 
ladder of fame, was an appointment as clerk of the city of Hudson in 
1786; a small honor when viewed in the abstract, yet when connected 
with his youth, (for only escaped from the trammelings of pupilage, he 
had just reached that acme, where the law recognizes the man,) and the 
fact of his being preferred to older citizens, it acquires an importance wor- 
thy of record. Seven years after, he was elected Member of Assembly 
from Columbia Co. ; in 1795 he was chosen Senator for three years, and 
in 1798 re-elected for four years. In 1796 he was appointed Assistant 
Attorney General for the counties of Columbia and Rensellaer. In Feb. 
1802 he was made Attorney General of the State, and in 1804 advanced 
tothe Supreme Bench, of which he was made ChiefJustiee in 1839. A 
more flattering horoscope could not have been drawn with the most se- 
ductive intentions, than the fortune which pursued him through this pe- 
riod of crowding honors. Endowed with a clear head, a logical mind, 
and correct moral perception, his profession was adapted to his natural 
powers, which conjoined with his superior attainments in the Law, made 
him an eminently successful practitioner. Nor did his light shine because 
of surrounding darkness, for his compeers were none other than Hamil- 
ton, Burr, Brockholdst and Edward Livingston, Josiah Ogden Hoffman, 
Richard Harrison, Abraham Van Vechten and John V. Henry. But it 
was as Judge in the Supreme Court of New York, that his name acquir- 
ed acelebrity throughout the length and breadth of the land. Associated 
with Kent, Thompson, Platt, Woodworth, and Van Ness for twenty 
years, they formed a body so glorious in light,{that its emanations not on- 
ly illuminated our own shores, but penetrated beyond the Ocean’s limits, 
even to Westminster Hall: and at a period too, when they had no prece- 
dents to govern their decisions, for ours was a country just sprung into ex- 
istence, and the common law of England was in many particulars unsuit- 
ed to the exigencies of the new nation, and the republican spirit of its in- 
stitutions. 

The twenty volumes of Johnson’s Reports are the common record of 
the judicial labors of Spencer and Keut as they journeyed together in the 
untrodden path which has been so brilliantly illuminated by these two 
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great lights of the age. And Mr. Johnson, at the close of his laborious 
task as Reporter, in 1823, did no more than justice when in the dedica- 
tion of the twentieth and last volume of his reports he bore testimony to 
Judge Spencer’s “ unwearied attention to the arduous duties of his judi- 
‘cial station ; to his promptness and facility in the despatch of business; 
‘‘ to the readiness and care with which he penetrated and unfolded cases 
‘the most obscure and intricate, to the force and precision with which 
‘he stated and explained the reasons and grounds of every judgment; 
‘and to his accurate discrimination, and just application of the authori- 
‘ties adduced.” 

Never was the State’s ermine worn with more spotless purity than 
when it was the vesture of Justice Spencer. Stern impartiality, inflexi- 
ble justice, and uncompromising independence was a habit which he nev- 
er doffed while on the Bench. Nor was his knowledge of jurisprudence 
confined to any one branch; he was master of the law in all its depart- 
ments, and when in 1823 he retired from judicial service, he received 
every distinguishing mark of regret for his departure, and every testimony 
of the esteem and confidence of those with whom he had been connected 
and of the community at large. 

Chief Justice Spencer and Chancellor Kent were friends and cotempo- 
raries—brethren on the same branch—lived to the same remarkable age 
of more than four-score, and died within afew months of the same point 
of time. It is therefore not inappropriate in a sketch of the one to bestow 
a few passing words upon the merits of the other. Judge Lewis in the 
dedication of his work on the “ Criminal Law of the United States,” 
speaks but the universal voice fwhen he highly commends “the patience, 
politeness and pureness of heart by which the Chancellor won the affec- 
tion of all, and presented to the world an illustrious example as a Presi- 
ding Magistrate in the highest tribunals of Law and Equity ;”’ avows his 
‘veneration for those exalted abilities which have been the great ornament 
of the Common law and the shining light of the Chancery Jurisdiction in 
this country,” and affirms that “a habit of industry had rendered the long 
life of the Chancellor a blessing to every State and Nation which ac- 
knowledges the Common law as its rule of decision.” 

The political career of Judge Spencer is identified with some of the 
most eventful periods in the history of our Republic. Of an ardent tem- 
perament, and familiar with the earliest organizations of parties, he would 
involuntarily become an adherent of one or other of the classifications : 
and to the day of his death he manifested the warmest interest in the 
welfare of his country. His patriotism was no sounding brass, or tink- 
ling cymbol, as a glance at his history will indicate. During one of the 
earliest political revolutions we behold him linked with his friend and fam- 
ily relative (for he had married for his second wife the sister of the lamented 
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De Witt Clinton) leading on the van guard of the forces which placed 
JEFFERSON in the Presidency. At the next struggle during Madison’s 
supremacy, they parted upon the rock which shipwrecked many a long 
cherished friendship, the fiercely agitated question of the war of 1812.— 
Convinced that we had been the aggrieved nation, and by a power whose 
arrogance increased with the toleration of it, he urged the prosecution of 
the war, upon the ground that our independence could not be maintained 
without it, and manfully stood at the out posts during the whole of the 
storm. ‘The result has confirmed the propriety of the conduct of those 
who gave no prominence to minor evils, while a more important one was 
to be averted—the tarnished honor of their country. It was Judge 
Spencer’s far reaching wisdom, grasping the future with the present, and 
uniformly finding proof in the developement of events, which gave such pro- 
phetic character to his words, and caused them to be esteemed as ora- 
cles of truth not only among his friends, but co-extensive with his name. 
Such was the estimation in which he was held by President Madison that 
any office in the gift of the Administration, would have been at his bid- 
ding; but he had no vain ambition, and as we have seen him immolate 
dearest friendships at the shrine of duty, so now we see him confer the 
strongest marks of favor upon a valued friend by throwing the weight of 
his influence in the balance for Gen. Armstrong as Secretary of State ; 
and defending his fair fame after death from aspersions which his ene- 
mies sought to cast upon it. After his resignation as Chief Justice, he re- 
sumed his profession for a time, but finding its practice too engrossing and 
its perplexities irksome, he soon located himself upon a farm in the vicin- 
ity of Albany, where, in agricultural pursuits, he forgot not the interests 
of his country. The bare cultivation of a farm by such a man would be 
a benefit by elevating the occupation in the character of the occupant, 
but he conferred a greater, by acquainting himself with a branch of sci- 
ence, not disconnected with farming, which had just began to attract at- 
tention in our country, (the cultivation of silk) and urging it upon the 
favorable notice of his fellow-men in the Congress of the United States. 
And here I would take the opportunity to mention with favor the names 
of Buel, Van Rensellaer and Hillhouse, who have given a new impulse to 
Agriculture in their state, and been greatly instrumental in redeeming it 
from an humble position which it had occupied and exalting it to the front 
rank of employment, by a practical application of science to husbandry. 
During an interval of sixteen years from the time he withdrew from the 
Bench, he served his fellow citizens as Mayor, and represented them for 
a term in the National Halls of Legislature. 


In 1829 he was associated with the Hon. James Buchanan in the man- 
agement, on behalf of the House of Representatives, of the celebrated 
trial of Judge Peck before the Senate of the United States. In the per- 
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formance of this duty as in every other he answered the high expecta- 
tions of his friends; and it is but justice to acknowledge in this place 
that the able argument of Mr. Buchanan, on that occasion, although he 
was then a young man, may be classed among the most able forensic ef- 
forts which the American Senate has ever witnessed. Judge Spencer 
was no friend to the unsound sysiem of banking which has for so many 
years afflicted the country, and like the lamented Snyder, of Pennsylva- 
nia, raised his warning voice against it. It was through the counsels and 
influence of Judge Spencer that the Governor of New York resorted to 
the extraordinary measure of proroguing the Legislature and sending the 
members home to their constituents to receive the public judgment at tho 
polls, instead of listening to the sophistry with which the borers for bank 
charters sought to deceive the representatives of the people. The last 
public act of Judge Spencer was in character with the fearless patriotism 
which always led him to sustain the measures which he believed most 
conducive to the interest of his country regardless of his own popularity. 
In 1846, when the new constitution proposing an elective judiciary with 
brief terms of office, was submitted to the people, in a public address he 
presented his views in opposition to the measure inan able and logical ar- 
gument which was equal to the best efforts of his best days. But the 
new Constitution was adopted and the wisdom of its provisions remain 
to be tested by time. 

For 53 years he was a faithful public servant. A widower for several 
years before he left Albany, he sought retirement in his declining years in 
one of those beautiful villages which stud the whole of Western New York, 
and drew about him many of his kindred. In this home of his 
adoption he won the love and esteem of a large circle of acquaintances, 
mingling with the inhabitants as a private citizen; his urbanity of manners 
and agreeable social qualities captivated the hearts of all. Even now I feel 
the cordial grasp of the hand which was ever extended with a benevolent 
smile towards his friends ; and busy memory conjures up the erect form 
treading with a firm, elastic step at evening’s twilight his wonted round, 
in contemplation’s mood. Ah! that village mourns his loss! and well it 
may, for it was elevated in his citizenship. But a more recent bereave- 
ment has deepened the gloom. A neighbor and associate of the venera- 
ted patriarch, John M. Holley, the Member of Congress elected from 
Wayne Co. has been cut down in his prime. That neighborhood wears 
not its accustomed smile of happiness. Death has saddened the living, 
even as the worm has destroyed the pride of the street.* The void is not 
only experienced in the town, but extends to the church of which Judge 


“The street in which they resided was avenued with locust trees, which 
were so injured by worms in one summer as to make it necessary to cut most 
of them down 








35 HON. AMBROSE SPENCER. 


Spencer was an exemplary member. The spire of that beautiful Gothic 
edifice, as it rose upward in view of his dwelling, has, without doubt 
more than once channeled his devotional aspirations towards Heaven. It 
is with peculiar pleasure that I trace his character as a Goop man.-- 
Strictly moral at all periods of his life, and ever reverent of the forms of 
worship, he felt and acknowledged the power of religion several years be- 
fore his death. Every recurring Lord’s day found him in his usual seat 
in the house of God, joining in its service with an earnestness becoming 
the object, and listening with attentive deportment to the delivery of the 
sacred word, though the dispenser of it may have in no way equalled him 
in intellect. As low he bowed the knee in adoration at the foot of the 
Cross and received the symbols of his Saviour’s dying love, might not the 
witnessing infidel feel the horrors of despair creeping upon him, and the 
sting of remorse fastening at his soul, and the Christian hail the triumph 
as an omen of God’s favor towards the nation; for a humble suppliant at 
his throne was a nation’s pride, a nation’s boast. GREATNESS acquires a 
new lustre in the light of GoopNess, and leaves behind it a memorial of 
perennial freshness, a fragrance, as of a crushed rose, which obtains not 
without its concomitant. 

Our admiration of Judge Spencer’s character like that of Washington’s 
would be incomplete, if goodness had not finished the picture. Would 
that men towering in their intellect and station above the mass of com- 
munity could realize the influence which their testimony in favor of the 
Gospel has upon the present interests and future prospects of thousands. 
Man is not an isolated being, nor can his actions be alone in their conse- 
quences. In proportion to his influence must be his accountability, and 
the deeper his notes of woe, or higher his song of joy. The same year 
which has garnered in an Adams and a Kent, has gathered a Spencer in 
the full shock, ripe for immortality. His remains were carried to Albany 
and buried from St. Peter’s Church. All of the courts in session in the 


city were closed, the two houses of the Legislature adjourned, and every 
tribute of respect was paid to the memory of this distinguished Statesman 
both in the city which claimed him as her own, and the village which was 
honored by his adoption. L. J. A. 
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Case v. Cushman, 1 Barr, 246; Morganv. Walton, 4 Barr, 321; 
Forney v. Benedict, 5 Barr, 225. 


Few subjects which come before courts for adjudication, have given rise 
to more contradictory decisions than the statute of limitations. Those de- 
cisions deserve a chapter to themselves in works on the Conflict of Laws. 
Among the “ modern instances " the most remarkable are, perhaps, the 
cases placed at the head ofthis article. 

The effect of a promise to pay a debt, made before the debt is barred 
by the statute of limitations, in taking a case out of the statute, has en- 
gaged the attention of the Supreme Court of Pennsylvania several times 
within the last few years. In Case v. Cushman, and subsequently in 
Morgan v. Walton, it was decided that a promise, made before the sta- 
tute had barred the debt, and when there was an existing obligation to 
pay it, is, without some consideration other than the original indebtedness, 
a nudum pactum. And now in the last volume of the State Reports, we 
have the decision in Forney v. Benedict, in which the two former cases 
are overruled, the promise pronounced to be binding, and to be based on 
a sufficient legal consideration.* The decisions in Case v. Cushman and 
Morgan v. Walton were made on the principle that there can not be two 
legal obligations resting on the same consideration. The promise having 


been made while the obligation grounded on the original consideration 


*It is scarcely correct to say that the “two former cases are overruled.” — 
The object of the Chief Justice in Forney v. Benedict seems to be to show 
that the dictum of Kennedy, J. in Case v. Cushman “was neither of general ap- 
plication, nor yet in the particular case without foundation.” 

In 3 Denio’s Reports 21, in the case of Coddinton v. Davis itis said by Jewett, 
J. in delivering the opinion of the Supreme Court of New York that “a waiver of 
protest by an endorser if made before the maturity of the note, dispenses with a due 
presentment ; it would operate as a fraud upen the holder if the objection of 
want of presentment were available afterwards; since he may have omitted the 
steps which he would otherwise have taken,in consequence of the defen- 
dant’s agreement. In sucha case it makes no difference” (says Mr. Justice 
Jewett) “whether the agreement were for a valuable consideration or not, since, 
if it were not held obligatoory, it would be a manifest detriment of the holder oc- 
casioned by the fraud or breach of faith of the endorser.” Upon similar princi- 
ples the promise to pay, made before the debt was barred by the statute, might 
perhaps, in accordance with the views of our Chief Justice, be made available 
in some appropriate form of pleading, to defeat the defence of the statute of lim- 
itations. But the position of our correspondent is clear that sucha promise, 
without a consideration could not be pleaded as a contract. Edrs. Law Jour. 
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was in full force, was supposed to be without consideration, and therefor: 
void. ‘This would seem to result, if a sufficient consideration can not be 
found, from what has become, after much vacillation on the part of the 
courts, the established doctrine, that te take a case out of the statute of 
limitations, it is necessary to prove that either an express promise to pay, 
or an acknowledgment from which a promise to pay can be inferred, was 
made within six years. When it is said that a promise, expressed or im- 
plied, is necessary to support the issue, it is of couse understood that it 
must be a valid promise, resting on a sufficient consideration. 

In reviewing the numerous contradictory decisions, made in this coun- 
try and in England, in relation to taking cases out of the statute of limita- 
tions, they will generally be found, we think, referable to one or the oth- 
er of two theories which have been held in regard to the statute. Ac- 
cordiug to one of these theories, the mischief intended to be remedied by 
the statute, is assumed to be the advancement of stale claims against hon- 
est but improvident debtors, who may have lost the evidence of payment. 
The statute, therefore, goes on the presumption of payment ; and when- 
ever that presumption is rebutted by an acknowledgment of the debt, by 
the payment of interest or part of the principal, the case is considered oat 
of the statute because out of the reason and intent of it. Many English 
authorities can be found to support this view. The statute was but little 
favored by some of the most eminent English Judges. Lord Mansfield 
declared that no defendant could in honesty resort to it. But since the 
decision in ‘Tanner v. Smart, 6 Lb. and C. 603, this theory must be con- 
sidered as entirely discarded in England. It was adopted by the Su- 
preme Court of Massachusetts in Baxter v. Penniman, 8 Mass. Rep. 134; 
but receded from in Bangs v. Hall, 2 Pick. 368. In our own Stato it was 
held and advocated by Judge Brackenridge,(Jonesv. Moore, 5 Binn. 582,) 
but he was overruled by the majority of the court. It can be found in 
the reports of the decisions of the Supreme Courts in several of the other 
States. 

On the principle of this theory, there can be no difficulty about the ne- 
cessity for a consideration upon which to base a valid promise ; because 
the promise is not itself an essential part of the foundation of the action 
but only evidence to repel the presumption of the payment of the origi- 
nal debt; andthe question whether the promise or acknowledgment had 
been made before or after the debt was barred, becomes entirely unim- 
portant. In the case referred to, Judge Brackenridge, in arguing in sup- 
port of his position, says: “ the truth is, itis the old promise that is con- 
tinued, or as some choose to say, revived. A new promise would be a 
nudum pactum, without reference to the old.” 

The prejudices of the Judges against the statute, and this view which 
they took of it, produced those decisions which, at one time, well nigh 
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amounted to a judicial repeal of the statute, and became the subject of 
ceneral regret. The slightest acknowledgment took a case out of the 
statute. Any thing that admitted the existence of the debt, although, 
coupled with an express intention not to pay it, and with a denial of the 
legal liability, was considered sufficient. It was decided in an English 
case, Andrews v. Brown, Abr. Eq. 305, that an advertisement in a news- 
paper, that all persons having claims against the person advertising, may 
apply to him, and they shall be paid, would take a debt that was barred 
out of the statute ; and Judge Roane declared, 3 Hen. & Munf. 109, that 
if it had not, it ought to be so decided. 

But this theory, which never obtained a foothold in Pennsylvania, has 
been justly exploded in England and in most, if not all of the States of 
the American Union. It assumes that the statute is founded on a pre- 
sumption of payment—an assumption for which the statute affords no 
pretext. Without any reason for the distinction, it makes a difference 
between actions which the statute places in the same category. It was 
never supposed that an acknowledgment would take a case of trespass or 
trover out of the statute. It is entirely irreconcilable with the pleadings 
which raise the issue whether or not the plaintiff promised, within six 
years. The true theory is, doubtless, that which considers the statute 
one of peace, and founded in good policy; that it bars the debt, which is 
not continued, nor revived, nor the presumption of the payment of which 
is not rebutted, by the subsequent promise or acknowledgment. The 
original debt is barred, but remaining due in conscience, it constitutes a 
good consideration for a subsequent promise. But what is the consider- 
ation of a promise made before the debt is barred? There is an obliga- 
tion in full force, and it is undoubtedly correct, as stated by Chief Justice 
Gibson, in Forney v. Benedict, that “ if there is a new and distinct prom- 
ise to give a new and distinct start to the debt, it must have a new and 
distinct consideration to make it binding ; for there can not be two inde- 
pendent legal obligations at the common law, resting on one consideration 
and giving independent remedies to enforce the same duty.” A case 
more to this point, perhaps, than those referred to by the Chief Justice, 
is that of Michinson v. Hewson, 7 Term Rep. 348, in which the promise 
of a husband to pay the debt of his wife, contracted before marriage, with- 
out any new consideration being shown, was held to be a nudum pactum. 
If, then, the original consideration fails to support the promise made be- 
fore the debt is barred, upon what consideration does it rest? “ It iscer- 
tainly not,” says the Chief Justice, “any benefit which may be supposed 
te result to the debtor; and must consequently be the injury it might 
work to the creditor, by inducing him to repose on it till it would be too 
late. If the promise has not that consideration, it has none.” But is 


that a legal’ consideration ? The Chief Justice had not in his mind the 
VoL. vu—39. 








258 LATE DECISIONS ON THE STATUTE OF LIMITATIONS. 


familiar case where there is an agreement on the part of the creditor to 
forbear, for that would be a benefit to the debtor; but the case in which 
the debtor promises to pay or acknowledges the debt, without the. credi- 
tor entering into any engagement whatever. Where there is am agree- 
ment to forbear, the creditor must perform his part of the contract; but 
in the case put by the Chief Justice we are told that the creditor might be 
induced by the debtor’s promise, to repose on it. It is difficult to per- 
cieve the consideration of such a promise. How would the plaintiff 
frame his pleadings? He could not, we suppose, declare on the old debt; 
for to the plea of the statute he would have to reply a promise made 
within six years, founded on a consideration different from the one set 
out in the declaration ; and this would be a departure in pleading. When 
the promise is made after the debt is barred, it has the same considera- 
tion that would be declared on if the suit had been brought before it was 
barred; and in such case the common replication to the plea of the statute, 
is not a departure. Com. Dig. Pleader, F. 11. But when the promise 
is made before the debt is barred, ‘it must have a new and distinct con- 
sideration to make it binding.” ‘Great accuracy,” says Mr. Chitty, * is 
required in the statement of the consideration, which in an action of as- 
sumpsit forms the basis.of the contract; and if any errorappears to have 
been made in describing it, the consequence will be, that the whole con- 
tract is misdescribed.” 1 Ch. Pl. 298. “ The promise which is given in 
evidence under the general replication to the statute of limitations, must 
be consistent with the promises laid in the declaration.” 7 Bing. 163.— 
The argument, however, is not affected by the question, whether the old 
or new promise should be declared on: for a promise which would, for 
want of asufficient consideration, fail to support a declaration, can not be 
good in a replication. But the greater fullness required in stating the 
consideration in the declaration, makes it afford a better means of testing 
its sufficiency; and we may resort to this test with the greater confidence, 
as the Chief Justice, in the same 5th volume of Barr, page 519, after 
complaining of ‘the indifference of the profession to scientific principles 
of practice, with their consequent want of familiarity with them,” assures 
us that “forms may yet he profitably consulted as the unerring indices of 
the law; and that they who forget them will soon forget the law itself-”’ 
Let any pleader attempt to draw a declaration, setting out the cause of 
action according to the principle of Forney v. Benedict, and he will doubt, 
if he has not doubted before, the correctness of the decision in that 
case. “If it should appear from the declaration,” says Mr. Chitty, “ that 
the obligation was all on one side, the defendant’s engagement would be 
nudum pactum, and the declaration consequently bad.” 1 Chit. Pl. 294. 

The ease of Gaylord v. Van Loan, 15 Wend. 310, which is cited as au- 
thority for the decision in Forney v. Benedict, does not sustain it. In 
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that case the defendant was Tndebted to the plaintiff on three notes.— 
When two of the notes were barred, and the third was not, they were 
placed in the hands of an attorney for collection, who told the defendant 
that the notes must be sued, unless they were renewed. The defendant 
replied that he would not avail himself of the statute of limitations, and 
thatsuit need not be brought on that account. The plaintiff waited until 
the third note was barred ; he then brought suit, and the defendant plead- 
ed the statute; and the question was whether the defendant’s promise 
not to plead the statute, took the case out of it. If there was a consid- 
eration for the promise, the plaintiff might 1ecover on all his notes; for 
the promise was in reference to all, and would have on the defendant 
the binding effect of a lagal contract. It was not pretended, however, 
that there was a consideratton ; but the court decided that the plaintiff 
was not remediless as to the note which was not barred at the time of 
the promise. The reason given for this opinion was that the promise of 
the defendant was calculated to induce the plaintiff not to bring suit as 
was intended, and to rely on it until the note was barred; and that it 
would therefore be a fraud in the defendant to plead the statute. That 
the defendant’s promise had the effect of inducing the plaintiff in waiting 
until the note was barred, the proof in the case would have fully justified 
a jury in finding. But it was not pretended that this ccnstituted a con- 
sideration for the promise, nor that the promise bound the defendant as a 
contract, but that it operated as an estoppel. Among other authorities, 
the principle was cited from Starkie’s Evidence, that where a representa- 
tion is made of a fact, with a view of influencing the conduct of another, 
or to derive an advantage to the party, and which can not afterwards be 
denied without a breach of good faith, such a representation will usually 
preclude the party who has made it from insisting on the contrary. In 
entire consistency with this principle, the court held that as to the notes, 
which were barred at the time when the promise was made, the plaintiff 
could not have beeninjured by it, and that it did not take them out of the 
statute. Akin to the principle of Gaylord v. Van Loan, is the intimation 
of Lord Manners, in Barrington v. O’Brien, 1 Ball & B. 178 that to per- 
suade a party not tosue, by holding out promises until the debt is barred, 
isa fraud; and that the plea of the statute ought not to be sustained in such 
@ case. 

As what is said in Forney v. Benedict, in relation to the consideration 
of the promise is rather of an obiter character, and is in direct antagonism 
with recent previous decisions of the same court, and seems to be irrecon- 
cilable with the well established principles of the law of considerations, 
the question can hardly be considered as settled. It is a question, how- 
ever, which occurs so frequently, that it can not be long before it will 
again present itself to the Supreme Court, when it will no doubt be ful- 
ly discussed, and authoritatively settled. C. 
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‘rom the Boston Law Reporter 


MARTHA SIMMONS'S 


ESTATE 


Orphans’ Court of Lancaster County, Pennsylvania, December, 
1847. 


1. Where the heirs of a party deceased claim partit on of the estate of the de 
ceased, the judgment cred sof a different person, who claim that a portion 
of the land belonged to their debtor, may come in and require the claimants to 
prove that th estate belo to the cde asec. 

2. A devise to the testator’s “daughter Martha with her husband Joseph 
Simmons,” is a devise to the two as husband and wite. The introduction of 
the husband’s name cannot be limited to a mere recognition of his t smancy by 


the curts sy 


Aut the facts of this case are contained in the opinion of 

Lewis,J. This case comes belore us on exceptions to proceedings 
for partition on the petition of the heirs of Martha Simmons, and setting 
forth that ‘at the time of the death of said Martha, she was seized” of 
the land deseribed. A judgment creditor of Joseph Simmons objects to 
the proceedings on the ground that one moiety of the land belongs to the 
said Joseph, and that a judicial sale of the property as the estate of Mar- 
tha would seriously embarrass the creditors of Joseph in the collection of 
their claims. In all legal proceedings every material allegation should 
be proved, and as the petitioners allege a seizin in Martha Simmons, we 
think that the judgment creditors and others having liens on the estate of 
Joseph Simmons may contest the allegations so far as to show that the 
estate or some part of it belonged to their debtor 

It is conceded that George Mooney died seized of the land in the year 
1813. By his will, he devised it to his **daughter Martha, with her hus- 
band, Joseph Simmons.” ‘T'wo other tracts were devised in similar lan- 
guage to two other daughters respectively “with their husbands.” After 
enumerating the several devises and bequests, the testator adds the fol- 
following words: “ all which devises and legacies aforesaid to be unto 
them and each and every of them, their heirs and assigns forever.” The 
counsel for the creditor of Joseph Simmons contends that these words 
create a tenancy in common between Joseph Simmons and Martha, his 
wife, and that the husband thereby became the owner of an undivided 
moiety of the premises. ‘The heirs of Martha (who are also the heirs of 
Joseph Simmons) for reasons which are apparent, prefer claiming the 
property under their mother, and contend that the whole devise was to 


Martha, and that the husband was only named for the purpose of recog- 


nizing his estate by the curtesy. One material fact, which is admitted in 
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this case, is that Joseph Simmons survived his wife, and that the survivor 
died in 1843. 

In construing a will, full effect should be given to the whole language 
of the testator, unless restrained by the general intention, or by some 
principle of law. To construe the clause introducing the name of Joseph 
Simmons as giving him no more than an estate by the curtesy, which the 
law would have secured to him, is to deprive it of all effect. Sucha con- 
struction, therefore, is inadmissible. Matrimony produces a mysterious 
union of persons recognized both by the common law and the Christian 
religion. As an incident of sucha union, a conveyance of lands to hus- 
band and wife, stands upon a footing entirely different from a conveyance 
to any other two individuals. As a general principle, the husband and 
wife are essentially one individual. They cannot be tenants in common 
by reason of this union of interests and rights, which the law looks upon 
with favor. It gives no writ of partition to parties standing in such a re- 
lation. They cannot be joint tenants, for the same reason. They are 
seized per tout, but not per my. Each is owner of the ehole, but not of 
thehalf. They must both join inconveyance. They are both necessary 
to make one grantor. The deed of either alone is void. Jackson v. Ste- 
vens, (16 John. 116); Sutliff v. Forgey, (1 Cow. 95); Doe v. Howland, 
8 Cow. 277); 2 Black. Com. 183; 2 Cruise Dig.511. They take an en- 
tirety, and the survivor takes all. (L[bid.) As the estate is nota joint ten- 
ancy, it follows that the act of March 31, 1812, prohibiting survivorship in 
joint-tenancy has no operation upon the rights of the parties. Jackson v. 
Stevens, Doe v. Howland, (utsup.) It is the opinion of the court that the 
devise was made with réference to the union which existed between the 
devisees : and that the introduction of the word “with” instead of the word 
“and,” is indicative of an intention that they shall enjoy the estate togeth- 
er—that they shall hold‘ with” each other after the manner of husband 
and wife. There is no hardship generally in such a construction, be- 
cause it makes a provision for the wife, which the husband can neither 
destroy by alienation, nor convey away for the term of. his life. As it re- 
quires both to constitute a grantor, his conveyance is void. In this case, 
it appears that the judgment bonds and the judgments are against Joseph 
and Martha Simmons jointly. The creditor manifestly dealt with the 
parties upon the credit of the whole estate, and conceding, for argument, 
that the judgment against the wife was not void in its origin, her death 
left the debt a charge upon the husband alone as survivor. The same law 
that charges his estate with the whole debt entitles him as survivor in the 


devise, to the whole means of payment. 
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THE COMMONWEALTH vs. M. WOODRUN. 


In the Court of Quarter Sessions for Perry county, Pa. 


. The act of 12 July 1842, relative to the punishment of fraudulent debtors, 


Pr . 18 not retrospective in its operation, nor could it constitutionally be so. 
2. Afrand to beindictable at common law, must be such as affects the public 


or is calculated to defraud numbers and which ordinary care and caution can- 
not guard against. 

3. To render a cheat or fraud indictable at common law, on the ground that 
it was affected by means of a false token, the token must be such as indicates 
a general intent to defraud, and therefore is an injury to the public. 

4. If the subject matter of the charge laid in a bill of indictment be land 
and the title to it, and the depriving the owner of it by cheating, the offence is 
not indictable at common law. ° ; 


5. A transaction cannot be made the foundation of a criminal charge at com- 
mon law unless by the common law it is so, clearly and without ambiguity. 


The bill of indictment in this case sets forth that a tract of unseated land, 
upon which taxes were assessed in the name of Thomas Dewees, was in 
due form of law sold by the Treasurer of the county toG. H. The deed 
was acknowledged on the 8 August 1838, and delivered to the purchaser , 
he having paid the taxes and costs, and also having given his bond for the 
balance of the purchase money. The same land was afterwards adver- 
tised to be sold by the Treasurer, on the 8 June 1840, for other taxes 
which were assessed for the years 1836-7-8-9 in the name of the said 
Thomas. The two years having nearly expired within which the owner 
might redeem the land and defeat the title of the said G. H. and no re- 
demption having been made, the said G. H. had prepared himself and 
designed to pay the last mentioned taxes and costs to prevent a second 
sale, and secure to himself a perfect title ; of all which the said M. W. 
had notice. The bill then proceeds in regular form{to state, that the de- 
fendant, well knowing the premises, but fraudulently, falselyand design- 
edly intending to cheat and defraud the said G. H. out of his title to the 
land, did produce and’e “hibit to the said G. H. a‘certain false and coun- 
terfeit writing, in the form of a letter, purporting to be'a true’and genu- 
ine letter from the said Thomas Deevees to him the defendant, and that 
the defendant knew the letter to be false and counterfeit. After”setting 
out the full contents of the letter, &c. the bill states in usual form that the 
said “M. W. falsely, fraudulently and designedly did-then and there by 
color of the said false token and counterfeit writing, to wit, on the same 
8th day of June 1840, so produced to the said G. H.‘as and for a true and 


genuine writing as aforesaid, and falsely affirming at the time that the said 
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writing was from Thos. Dewees to him—the said M. W. authorizing. him 
the said M. W. as his agent to redeem the said tract of land so sold and 
conveyed as aforesaid to the said G. H. he, the said M. W. well knowing 
the said writing to be fulse and counterfeit, then and there by reason of 
the premises, he, the said M. W. did falsely, fraudulently and designedly 
obtain the consent of the said G. H. that he, the said M. W. should re- 
deem the said tract of land, by paying the amount of the taxes for which the 
said land had been sold and the costs together with the additional sum of 
twenty five per cent on the same, agreeably tothe 4th sec. of the Act of 
the General Assembly passed 13 March 1815, and the said taxes, costs 
and per centage were then and there paid by the said M. W. an entry of 
which was made on the books of the Commissioners relative to unseated 
lands.” After setting forth that the defendant did afterwards unlawful- 
ly &c. procure to be inserted in the entry on the said Commissioners’ 
book the name of another person, and that the same land was afterwards 
sold by the Treasurer to J. H. D. the bill concludes thus: “ By reason 
of the premises he, the said G. H. has been deprived of his title to the 
said tract of land hitherto, and the same is still withheld from him, to the 
great damage of the said G. H. tothe evil example of all others in like 
case offending, contrary to the form of the Act of Assembly in such case 
made and provided, and against the peace and dignity of the Common- 
wealth of Pennsylvania.” 

On a motion by the counsel for the defendant to quash the bill, &c. the 
following opinion was delivered by the learned Judge. 

S. Hersurn, P. J. The offence charged in this bill having taken place 
sometime before the passage of the Act of 1842, the counsel forthe Com- 
monwealth have very properly abandoned the idea of sustaining this indict- 
ment under that law, for clearly it is not retrospective in its operation, nor 
could it constitutionally be so, even if it had been so intended. The cheat 
used to defraud, must therefore be one at common law, or the indictment 
fails. 

The whole law upon this subject is collected and passed upon by the 
Supreme Court of the State of New York in 9 Wend. R. 187, the Peo- 
ple vs. Stone, where the law is decided to be: that a fraud to be indicta- 
ble at commen law, must be such as affects the public, or as is calculated 
to defraud numbers, and which ordinary care and caution cannot guard 
against; as if a man use false weights and measures and sells by them to 
his customers, in the general course of his dealing; or defrauds another 
under false tokens ; or if there is a conspiracy to cheat; for eommon care 
and prudence are no protection against these. This was the rule laid 
down by Lord Mansjield in Rex vs. Wheatly 2 Burr. 1127, and has ever 
been considered as establishing the true boundary between frauds that are, 
and those that are not indictable at common law. See Rex vs. Young, 
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3 T. R. 104, 6 Mod. R. 42, 1 Salk. 379, 6 T. R. 375, 1 East, 185, 2 
Str. 866. 

This same cause also says, after referring to many authorities, “ the 
better opinion seems to be, that in order to render a cheat or fraud in- 
dictable at common law, on the ground that it was affected by means of 
a fulse token, the token must be such as indicates a general intent to de- 
fraud, and therefore is an injury to the public. A mere privy token, or 
counterfeitletters in other men’s names, seem not to come within the mean 
ing of the term false token, as used at common law~” 

3 Chitty’s C. L. 995 says, the cases in which fraud is indictable at com- 
mon law, seem confined to the use of false weights and measures, the 
selling of goods by counterfeit marks, playing with false dice, and frauds 
affecting the course of justice, and immediately injuring the iuterests of 
the public. The Supreme court of this State in Weierbach vs. T'rone 2 
Watts & Sergt. 409-10 adopt the principle laid down by Lord Mansfield 
in Rex. vs. Wheatly, and hold that no fraud less than a felony is indicta- 
ble at Common law, unless it affects the public in general. And a partic- 
ular instance of a fraud or cheat in a private transaction with a single in- 
dividual is said not to be indictable at common law. East’s Crown law 
817-20 states the same general proposition, that frauds effected by means 
of fulse tokens indictable at common law, apply only to such false tokens 
as affect the public at large ; such as are calculated to defraud numbers, to 
deceive the people in general, as false weights and measures. This view 
of the common law offence of cheating derives strong confirmation from 
the preamble and provisions of the Statute 38 Henry 8 ch. 1, by which 
the obtaining of goods by privy tokens or counterfeit letters in other 
names, &c. is expressly made an indictable offence. As to privy to- 
kens this statute has always been considered as creating a new offence 
indictable as cheats, though counterfeit letters of a certain description 
were indictable as forgeries at common law. See 2 Ld. Raymond 1466. 
East in his Crown law 824, does refer to counterfeit letters being indict- 
able as cheats at common law, but the indictment is not given, nor 
can we tell from the report of the cases whether the cheat was the 
gist of the offence charged, nor is it clear that all those bills were not 
drawn under the statute 38 Henry 8, before referred to. It is very cer- 
tain that the offences, or at least the trials were long after its passage.— 
With these doubts in reference to those cases, we do not feel at Itberty to 
disregard the current of authority in opposition to them, and must there- 
fore say that the offence charged in this bill is not an indictable one at 
common law. The party injured must seek his redress upon the civil 
and not on the criminal side of the court. 

There is another objection to this bill of indictment which to my mind 
is equally fatal. The subject matter of the charge laid in it, is land and 
the title to it. 
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Does not the same reason apply against making real estate the subject 
of a criminal change for depriving its owner of it by cheating, as applies 
against making land or any portion of it the subject of Jarceny ? 

In both cases it is the mobility of the articles obtained which makes the 
transaction a public evil, as it enables the offender to remove or conceal 
the property from its owner with himself from public justice. And it 
strikes me as nugatory to prepare a penalty for obtaining property which 
the offender cannot possess if obtained by fraud, and which he cannot re- 
nove from its actual location. 

In all legislation against obtaining property by false tokens, or cheats, 
the obtaining real estate thereby I believe has never been made the sub- 
ject of criminal charge and punishment. 

In all public prosecutions it must be borne in mind a transaction cannot 
be made the foundation of a criminal charge at common law, unless, by 
the common law it is so, clearly and without ambiguity. 

Such is not the character of the charge laid in this indictment, and for 
the reasons given the billis quashed. , 


——o 
THE UNITED STATES v. RANDALL HUTCHISON. 


In the District Court of the United States for the Eastern District 
of Pennsylvania. 


1. The United States courts derive their only power to'try, convict or pun- 
ish in criminal cases, from the Constitution and the laws made in pursuance 
of it. 

2. The jurisdiction of: offences which are cognizable at common law resides 
in the state courts alone, even though the General Government may be the par- 
ty immediately aggrieved by the misdeed complained of. 

3. The acts of Congress of 13th Angust 1841 and 7th August 1846, under 
which the prisoner was indicted, have obvious reference to persons entrusted 
by some act of Congress with the dega/ possession of public monies—not to those 
subordinates, who, not having been eutrusted with such possession, could be 

unished for a fraudulent coaversion, as felons, without any Congressional leg- 
islation. The act of 1846 throughout applies not to clerks, workmen, or other 
servants. 

4. A person appointed under the act of 18th January 1837, to be clerk for 
the Treasurer of the mint cannot be indicted under the act of Congress of 13th 
Aug. 1841 and 7 August 1846 for embezzlement of the public moneys. 

5. The Prisoner having been convicted, a rule to shew cause why a new trial 
shoald not be awarded was granted. Atter argument, his Honor Judge Kaxe, 
with the advice and concurrence of Mr. Justice Grier, of the Supreme Court 
of the United States, delivered the following opinion on the 24th April 1848. 


By the Act of Congress of 18th January, 1837, it is enacted that “the 


officers of the Mint of the United States shall be a Director, a Treasurer, 
Vou. vu—40 
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’ 


a Melterand Refiner, a Chief Coiner, and an Engraver ;’’ and these are 
to be appointed by the President, with the advice and consent of the Sen- 
ate. Of the Treasurer so appointed, it is required among other things 
(§ 2) that “ he shall receive and safely keep all moneys which shall be for 
the use and support of the Mint; shall keep all the current accounts of 
the Mint, and pay all moneys due by the Mint, on warrants from the Di- 
rector.” The Act then provides for the appointment of assistants to cer- 
tain of the officers, and of clerks for the Director and for the Treasurer, 
in case they shall be needed: these are to be appointed by the director 
of the Mint, with the approbation of the President of the United States, 
, 


the assistants “‘to aid their principals,” and the clerks to “ perform such 


duties as shall be prescribed for them by the Director.” (§ 3.) 

The prisoner was appointed under this Act in the year 1840, to be a 
clerk for the Treasurer of the Mint; and among the duties prescribed 
for him by the Director, was the charge of the ordinary or contingent fund, 
by which name the moneys for the ordinary uses of the Mint were desig- 
nated. In this capacity he recgived the moneys of that fund as they 
were remitted or transferred to the Treasurer of the Mint by the orders 
of the Treasury Department; and paid them outas warrants were drawn 
upon the Treasurer of the Mint by the Directors, making the proper 
entries of such receipts and payments in the books of account of the Mint. 
He had the key of a closet in which the moneys of this fund were kept, 
but the outer key of the vault, of which the closet formed part, was in 
the charge of another person. The books of account were, all of them, 
kept in the name and on behalf of the Treasurer: the acknowledgments 
for all moneys received were made by the Treasurer personally, and the 
charges for such moneys were entered against him: and all vouchers for 
payments were taken in the Treasurer’s name, and he received credit 
for such payment. The name or intervention of the clerk did not appear 
in any of the books, vouchers or accounts, either in the Mint, or in the ac- 
counting department at Washington, with which it corresponded. 

At the end of the year 1847, it was ascertained that a large sum of mon- 
ey was missing from the contingent fund; and the prisoner having been 
arrested, was indicted for embezzlement under the acts of Congress of 13th 
August 1841, and 7th August 1846. He was tried in the District Court, 
and found guilty. 

1 had serious doubts while the case was before the jury, whether it fell 
properly within the provisions of the acts of Congress; and as the ques- 
tion was of the first impression, I was desirous that it should be discussed 
more fully than it could be at bar. I therefore charged against the prison- 
er upon the several points of law, announcing my purpose, as the case 
was one in which the Circuit and District Court have concurrent juris- 
diction, to solicit the advice and aid of Judge Grier upon the hearing of a 
rule for new trial, if the verdict should make such a rule proper. 
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He acceded to my wish, and the whole subject has been reviewed be- 
fore us by the District Attorney and the counsel for the prisoner in the 
most ample manner. The result is an unhesitating concurrence of opin- 
ion between my learned brother and myself, that the verdict cannot stand. 
We regard the history and spirit of these acts of Congress, as well as 
their phraseology, altogether conclusive upon the question. 

At the common law, the party who by the confidence of another is en- 
trusted with the possession of his property, cannot commit the crime of 
larceny by appropriating it to his own use. The fiduciary character of 
the delinquent forms his defence, for the criminal law, until it was modi- 
fied by statute, took no cognizance of breaches of trust. 

At the same time, it distinguished between the legal possession of prop- 
erty, such as the very existence of a trust implies, and that mere charge 
or supervision, which is devolved on a servant orclerk. ‘The servant hav- 
ing a bare charge, to use the words of the law, became guilty of theft by 
a fraudulent conversion. 

Thus, on the one hand, a butler who had charge of his master’s plate, the 
shepherd who watched over his sheep, and the shop-boy who attended 
behind his counter, might be convicted of larceny, if they converted to 
their own use their master’s property. While, on the other hand, the 
attorney who pillaged his principal, the guardian who defrauded his ward, 
and the officer who embezzled public moneys which the law had confided 
to him, were not answerable as for crime. (See the cases in Mr. Wharton's 
Am. Crim. Law, 405, 6.) 

The United States’ Courts have no common |aw jurisdiction : that is to 
say, they derive their only power to try, convict, or punish, from the Con- 
stitution, and the laws made in pursuance of it. The jurisdiction of of- 
fences which are cognizable at common law resides in the State Courts 
alone, eventhough the General Government may be the party immediate- 
ly aggrieved by the misdeed complained of. 

Until the year 1840, the Congress of the U.S. seem to have been, in 
general, content with the protection, which the laws of the several states 
gave tothe public property within their limits. The integrity of subordi- 
nates, who were not themselves entrusted with public money, though 
they might from their position have a certain charge or custody of it, was 
guarded of course by the common law and the local statutes, as adminis- 
tered by the state courts. Under these, such a subordinate, whether 
called by the name of watchman, servant, clerk, or assistant, might be 
punished criminally for a fraudulent conversion to his own use of the mon- 
eys of the General Government. But the higher officers, the heads of 
departments, the treasurers of the U. S. and of the Mint, the collectors 
of customs, land officers, and others, depositories of important public 
trusts, though required in some instances to give security for their official 
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fidelity, were punishable only by impeachment before the Senate of the 
United States. 

Several very large defaults having occurred, however, on the part of 
important public officers of the revenue, it was thought necessary to pro- 
tect the treasury by additional safeguards. Onthe 4th of July, 1840, an 
act of Congress was passed “ to provide for the collection, safe keeping, 
transfer and disbursement of the public revenue.” This act created and 
defined the crime of embezzlement; and made it applicable to all those 
officers who were charged by the provisions of the act itself with the 
“safe-keeping, transfer, or disbursement of public moneys.” As to all 
others, officers as well as servants or clerks, except those connected with 
the Post Office (to whom it was specially extended,) it left the law un- 
changed. 

The act of 1840 was repealed on the 13th of August of the following 
year; but the provisions respecting embezzlements was re-enacted in a 
slightly modified form, so as to include among those who might become 
subject to its penalties, all ‘ officers charged with the safe-keeping, trans- 
fer or disbursement of the public moneys, or connected with the Post Of- 
fice Department.” But as to all but officers so charged, it left the law as 
it stood before the year 1840. 

The act of 1846 followed. This substantially re-constituted the Treas- 
ury system which had been rescinded in 1841, but made further provision 
also for the punishment of embezziing. Its terms are somewhat broader, 
perhaps, than those of the two preceding acts, for they apply to ‘all offi- 
cers and other persons charged by this act or any other act with the safe- 
keeping, transfer and disbursement of public moneys.” But its spirit and 
objects are the same ; and the detailed provisions of its several sections 
have obvious reference to persons entrusted by some act of Congress with 
the legal possession of public moneys,—not to those subordinates, who, 
not having been entrusted with such possession, could be punished for a 
fraudulent conversion, as felons, without any congressional legislation.— 
The act throughout applies not to clerks, workmen, or other servants ; 
but to the legally authorised custodicrs of public moneys, the “ fiscal 
agents” recognized as such at the Treasury of the United States, charged 
there with receipts, and credited with disbursements,—in a word, to offi- 
cers or agents ** entrusted” by law or under law with the possession of 
public money, and bound to account for it. 

The duties which it enjoins,—the safeguards and checks which it ere- 
ates; the direct accountability which it prescribes and enforces ; the evi- 
dence it appeals to as establishing the fact of delinquency—even the allow- 
ance it makes for certain official expenses—all together stamps on it this 
hmited character. Thus, it requires of the officer that he shall keep an 
accurate entry of each sum that he receives, and each payment or transfer 
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that he makes; obviously with reference to the account he is to render 
of his receipts and disbursements at the Treasury Department; it makes 
him punishable if he transmits to the Treasury a false voucher, or a vou- 
cher that does not truly represent a payment actually made—a transcript 
from the Treasury books, showing a balance against him is made suffi- 
cient evidenee of his indebtedness—* a draft, warrant, or order, drawn by 


’ 


the Treasury Department upon him,” and not paid, is the primary proof 
of his embezzlement—and provision is made tor the necessary clerk hire 
and other expenses of a large class at least of the officers included within 
its terms. 

It needs no argument to show, that these enactments are without just 
application to a person who is merely a clerk himself—who is unknown 
to the Treasury Departinent—who is neither charged nor credited with 
public moneys there or else where—whotransmits no vouchers, because he 
renders no account—against whom therefore, no Treasury transcript can 
ever be produced,—on whom no Treasury draft, warrant, or order can be 
drawn under any circumstances, and to whom neither the act of 1984 
nor any vther act, has ever entrusted public moneys, either personally or 
by official designation. 

The prisoner was such a person. In point of fact, he was never in le- 
gal possession of the moneys he has abstracted, They were moneys of 
the United States, in which he had no special or qualified property, which 
had been entrusted to the safe keeping of the Treasurer of the mint by 
the express language of an act of Congress and which could not be with- 
drawn from his legal custody and charge except by warrant of an appro- 
priate officer in the form designated by law. 

We do not understand that the prescription of the clerk’s duties by the 
Director, was intended, or supposed, to interfere with this official charge 
of the Treasurer. Had it been so, there would have been some record, 
some book entry, some memorandum at least in the mint, showing the 
character if not the amount of Ilabilities, from which the Treasurer could 
claim to be relieved by the clerk’s assumption of them. There would 
have been some recognition of the fact at the Treasury in Washington, if 
the Clerk had been constituted a receiving, safe keeping, or disbursing 
officer ; he would have been called on, as by law all such officers are call- 
ed on, to render his accounts, to declare from time to time what moneys 


he had received, to exhibit vouchers for his disbursements, and thus to 
define the extent of his liability to the United States. 


But whatever may have been the terms, or the usage, or the under- 
standing, which proposed to set forth the prisoner’s duties as a clerk, they 
could not absolve the Treasurer from that legal custody with which the 
act ef Congress and his commission had invested him. The clerk’s pos- 
session, whatever it was, was in law the possession of the Treasurer; and 
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the clerk’s liabilities therefor, upon the facts found by the jury, are those 
of a servant merely, not of a[person either ‘‘charged ” or “ entrusted by 
law ” with the safe keeping, transfer, or disbursement of the public mon- 
eys. 

The case is one to which the statute does not extend andthe Rule must 
therefore be made absolute. 

P. cur: 24th April, 1848. Rule absolute. 


oe Bee — 


Supreme Court of Pennsylvania. 


NEW RULES FOR THE SUPREME COURT. 


In the Supreme Court of Penn. in and for the Eastern District: 


Apnit 22, 1848. It is ordered by the Court: That in the Eastern Dis- 
trict, paper books be prepared and printed by the plaintiffs in Error for 
the use of each member of the Court, and the reporter; that they con- 
tain the names of the parties, the judgment of the Court from which the 
appeal, certiorari or writ of Error is taken: a clear, succinct and lucid 
statement or history of the case, noting particularly the matters in con- 
treversy between the parties; also that part of the evidence or charge or 
record on which the point turns. J? is also ordered, that the errors on 
which the plaintiffin Error relies, be particularly set out, with such parts 
of the evidence, record, pleadings or charge to which exception is taken : 
that there be a reference to the authorities appended to each point on 
which he relies, with an abstract of the principle ruled, and its application 
to the point. It is further ordered, that the plaintiff in Error, at least ten 
days before the argument, furnish the defendant in Error with a copy of 
his paper book ; whereupon it shall be the duty of the defendant in Error, 
or appellee, to furnish his counter statement, if any he has, with his au- 
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thorities bearing on the respective point ; stating their application, and an 
abstract of the principles ruled. 

It is also ordered, That from and after the present session of the Court, 
no counsel in the Eastern District of the Supreme Court, shall be per- 
mitted to occupy more than one hour in the argument of any cause in the 
Supreme Court, unless with the special permission of the Court, and in 
such case only as may in their judgment imperatively require a relaxa- 
tion of the rule. Provided, the counsel, if they think proper, be permit- 
ted to make such arrangement as that one counsel may occupy more 
than one hour of the allotted time, it being expressly undestood that his 
colleague, if any he has, be restricted in his argument to the residue of 
the time : And provided further, that where there is but one counsel for 
the plaintiff or defendant in Error, he may be permitted to occupy two 
hours in the argument of the case. 

It is further ordered, That counsel be not at liberty to read any part of 
a report except the syllabus of the case, unless desired by a member of the 
Court. 


From the record. 


J. SIMON COHEN, 
Prothonotary. 


SUPREME COURT OF PENNSYLVANIA—EASTERN DISTRICT. 


King § Wife vs. Cloud’s Ex’rs.—Error to the Common Pleas of Det. 


Covutter, J. King & Wife are the legal pltffs. on the record but the 
suit is entitled for the use of Joseph King, Jr. 

King & Wife executed a deed of trust to Joseph King, Jr. for the claim 
covered by this action, which, as the wife was the meritorious cause, was 
to be held in trust for her during her life, with # power of appointment 
at her death. Some time before the suit came to trial the parties inter- 
ested, that is King & Wife and Joseph King, by their mutual deed super- 
seded Joseph King”as trustee, and substituted Enoch Taylor in his stead,. 
who was to hold the trust for the same uses and purposes mentioned in 
the deed of trust to Joseph King. At the trial and before the jury was 
sworn, the counsel for the pltff. moved the court to absterse the name of 
Joseph King, Jr. from the record and insert in its stead the name of Enoch 
‘Taylor, which the court below refused to do, and this is assigned as Error. 

ft would appear from the record that Joseph King knew some facts 
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material to the pltff. and whether they had come to his knowledge pre- 
vious to his appointment as trustee or afterwards does not appear; at all 
events the object no doubt was to make Joseph King, Jr. a witness, be- 
cause he was afterwards offered as a witness and rejected by the court, 
which is also assigned for error. In the judgment of this court the mo- 
tion ought to have been granted. By the 7th section of the act of 24th 
March 1818 all actions brought by executors, administrators, trustees, or 
assignees where the ex’rs. ad’rs. trustees or assignees or any of them are 
superseded or removed, shall be proceeded in to final judgment by the 
legal representatives, upon making the proper suggestion upon the record 
which the case may require. 

Although Joseph King, Jr. could not by his own act strip himself of his 
character of trustee or absolve himself from its duties after he had accept- 
ed the trust, yet the grantor with his own consent could most assuredly 
supersede him and appoint another in his stead. The trust was execu- 
tory and in such cases equity moulds its character so as best to accom- 


plish the lawful intent of the parties. Here there was no intervening 


right. No fund or property had come into possession of Joseph King, Jr. 
And the only persons who had any interest whatever, superseded him 
by deed and appointed another in his place by his own consent. He was 
therefore lawfully superseded and the case was fairly embraced by the 
act to which I have referred. 

The decisions of this court which relate to the competency of the 
party at the impetration of the writ asa witness, do not touch this cause. 
Those cases belong to a class such as Irwin v. Shoemaker 4 Barr, 
Wolf & Fink, and various others perfectly known to the profession. 
The distinctive character of the class is that the party is interested in 
his own right and in fact proceeding in his own cause. He divests him- 
self of his interest for the purpose of becoming a witness but does not 
wipe from his mind the impressions with which it was imbued when 
he was an interested party. Public policy opposes the sudden trans- 
mutation of a party into a witness by an assignment, often merely col- 
orable, that money may be made out of his oath as acommodity. To 
that class of cases the one in hand does not belong, as the slightest reflec- 
tion will satisfy any discriminating mind. 

A trustee is a beneficent agent and instrument of the law moulded by 
its plastic hand so as to accomplish the ends of justice. He has no indi- 
vidual interest in the result where his name is often used; more disinter- 
ested than even an executor or administrator he is more decidedly the 
creature of the law itself, and especially in the case before the court 
where he was the means by which the rights of a married woman were 
sought to be preserved. King & his wife were the plaintiffs on the rec- 
ord and the trial ought have been commenced, prosecuted and ended 
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without the name of any other individual being added. Joseph King, Jr. 
more especially after he was superseded, had not a shadow of interest 
nor was he within any category embraced by the elass of cases referred to 
as excluding persons from reasons of public policy. 

The practice of the English Chancery to admit a trustee asa witness 
has been adopted in the courts of law in Pennsylvania 6 Bin. 481, 7S. & 
R. 116, 6 Bin. 16. This case is more nearly assimilated to that of and 
agent whe is often somewhat interested from necessity and who is never- 
theless a competent witness. 13 Mass. R. 379, 22 Pick. 158. 

Judgment reversed and venire de novo awarded. 


Campbell v. Gregg. Rule to show cause why non pros should not be ta- 
ken off. April 29. 

The writ of error in this case had been non prossed on the 19th of April 
1848. It appeared that exception to the bail in error had been filed on 
the first of April, and notice given to justify within ten days, under the 
rule of court, which directs the prothonotary in default of fustification to 
non pros the writ of error; on the 12th of April one of the bail justified 
without notice to the other party. The court, on the authority of the 
case of Taggart v. Cooper, 3 Binney 34, discharged the rule, and refused 
to take off the non pros. 


Northumberland Bank vs. The Farmers’ §; Mechanics’ Bank. Opinion 
by Rogers, J. April 29. 

Upon an agreement by the Farmers’ and Mechanics’ Bank with the 
Northumberland Bank, that the former would take the notes of the latter 
from certain Banks in Philadelphia, the N. Bank undertaking to provide 
funds for their payment, and taking upon itself the trouble and expense 
of having the notes brought home,—/eld that the parties were to be con- 
sidered as principal and agent and not debtor and creditor, and that all 
responsibility fell on the principal where the agent had performed its du- 
ty in good faith. Therefore upon an order by the N. Bank that the F. 
& M. Bank would send the notes on hand at the first opportunity, the 
latter was justified in entrusting the Notes to A. a man at the time of un- 
impeached character and respectability, who had also previously been en- 
trusted with the delivery of money from the N. Bank to the F. & M. 
Bank, which he had faithfully done. The delivery to A. was a delivery 
to the N. Bank, and payment of the debt, and the loss occasioned by an 
abstraction of a portion of the funds whilst they were in the custody of 
A. must be borne by the Northumberland Bank. A was the bailee of 
the Northumberland Bank, and not the agent of the Farmers’ & Mechan- 
ics’ Bank. 


Judgment affirmed. 
Vou. vii—40 
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Zebley vs. Voisin. Opinion by Coulter, J. April 29. 

A drew on B in favor of C or order, and B aecepted. A now sues B 
on the acceptanee, no endersement by C appearing upon the draft. Held 
that the objection that C had not endorsed, and consequently no order had 
been made upon B to pay the money, was no legal obstruction to the en- 
try of Judgment. It was a mere naked technicality to the form of the 
suit without any tinge of substance or justice. In any aspect A. was the 
equitable pltff. and could have sustained the suit in the name of C for his 
use, but under the circumstances of the case the court have no hesitation 
in ruling that A could maintain the suit in his own name, and was in fact 
and law the legal plaintiff. 

Judgment affirmed. 


Denniston vs. Fleming. Opinion by Rogers, J. April 29. 

The drawer of a bill of exchange is not a competent witness for the en- 
dorsee in an action against the acceptor, because of his liability to dama- 
ges, interest, and costs, if the party calling him should not prevail. The 
same rule applies in a suit for a refusal to accept; as in either case the 
interest is the same. 

Judgment affirmed. 


Hawk vs. Greensweig. Opinion by Burnside, J. April 29. 

1. On the trial of an ejectment the counsel for the pltff. after giving 
his title in evidence and articles of agreement between the parties, offered 
to read the evidence of a witness in a former trial, having first given evi- 
dence that enquiry was made for him, and that he had left the country 
more than two years before, stating that he was going to Wisconsin; it 
was also shown that one Johnston had said, that he had recieved a letter 
from him “from a good ways in the back parts.” On objection to reading 
the evidence that Johnson was not called, held that it was sufficiently 
shewn that the witness was out of the jurisdiction of the Court. 

What a witness swore on a former trial between the parties, may be 
given in evidence in case of his death or absence beyond the jurisdiction 
of the court. 

2. On an agreement that the deft. was to give the pltff. one third of 
the produce of the farm, an enquiry by the latter at the trial as to the 
value of the farm at the time of the agreement, the quantity of produce, 
and the value and amount of the stock and its subseqnent increase was 
pertinent; it being alleged that the deft. did not regard his contract, or 
deliver the produce as agreed upon. 

3. To shew fraud or mistake, we admit parol evidence of what passed 
at the time of executing the instrument. Such were the cases of Hurst 
vs. Kirkbride, Christ vs. Diflenbach, and Miller vs. Henderson; but a plain 
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written agreement upon sufficient consideration, plainly and intelligibly 
stated, should not be varied or made ineffectual. Therefore where the 
agreement stipulated that the deft. should pay one third of the produce, 
evidence that before signing the agreement the deft. objected to paying 
one third of the oats, which the pltff. agreed should not be paid, is inad- 
missible. 

Winebrener’s appeal— Brewer's appeal. S. J. Curtis’ estate. Opinion 
by Burnside, J. April 29. 

An assignee for benefit of creditors, who held in trust certain real es- 
tate whieh was subject to two mortgages, put it up at public sale and it 
was knocked down to a person who was an agent of the assignee at 
$11,250. He afterwards declined to take itand abandoned the sale, which 
fact came to the knowledge of the second mortgagee a few weeks after- 
ward. He however did not give the assignee notice that he would hold 
him responsible for the amount of his bid, the payment of his second mort- 
gage being guaranteed tohim by other parties. About fifteen months af- 
ter the sale by the assignee had been abandoned, the second mortgagee 
sued out the bond and warrant accompanying the mortgage and sold the 
property, which did not bring more than enough to pay the first mortgage. 

He then sued the persons who had guaranteed payment of his mort- 
gage, obtained judgment against them, and they paid the amount and took 
an assignment of the judgment. 

On settlement of the assignee’s accounts the court below (Parsons J.) 
held : 

1. That the assignee should be charged with $11,250 the amount of 
his bid, instead of the sum the property actually brought. He was bound 
by his purchase and if he subsequently refused to take the property it 
was his own loss. 

2. That that sum should be applied in the first place to the payment 
of the first mortgage—next to the second mortgage—and lastly to Judg- 
ments held by the assignee. 

3. That the silence of the second mortgagee after he had knowledge of 
the abandonment of the purchase by the assignee, was no waiver of his 
claim on the assignee. That his subsequent sale of the property in the 
mortgage and suit against the guarantors, did not discharge his claim 
against the assignee, and that the guarantors who were subrogated to his 
rights, were entitled to the amount due on the mortgage. 

4. That the assignee was entitled to commissions, and that being con- 
sidered as the purchaser, he was not chargeable with rents received be- 
tween the time of his purchase, and the sale upon the mortgage. 

On appeal by Winebrener, the assignee, and Brewer a creditor the Su- 
preme Court affirmed the decree forthe reasons given by the court below. 
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White vs. Fitler. Opinion by Gibson ( ee May | 

Filing a declaration and going to trial is a waiver of exceptions to bail 
And the Court reaffirm the decisions in Fitler vs. Bryson 6 W. & S. 566 
and Commonwealth vs. Heilman 4 Barr 555. Therefore asuit cannot be 
maintained against the Sheriff to recover damages for taking insufficient 
bail under the act of June 13, 1836, if after filing exceptions the plaintiff 
proceeds, files a narr. and goes to trial. 

2. The power of the Courts under the 23d see. of the act of June 16th 
1836, to punish contempts by the clause relating “to the official miscon- 
duct of the officers of such courts respectively,” authorized them to pun- 
ish a Sheriff who disregarded the official orders of the court. 


Judgment affirmed. 


Fitler vs. Fossard. Opinion by Gibson, C. J. May 1. 

There can be no implied agreement that the pltff. inan Execution will 
indemnify the Sheriff against dunage. Where the Sheriff has good reasons 
to suspect the title of the deft. in an execution to be no title at all, he may 
call on the Plaintiff to indemnify him, who if he refuses, does so at the 
peril of hisinterest: but if the Sheriff seizes without such call he does so 
at his own risk. Therefore where the execution creditor directed a levy 
to be made on goods in the possession of a defendant who actually owned 
a portion of them; the whole being sold by the Sheriff and no claim of 
ownership having been made belore the sale by any person ; but judgment 
being subsequently obtained against the Sheriff by a person who owned 
a part of the goods, the officer must bear the loss. On an action or an 
implied promise to indemnify, the Sheriff cannot recover ; having taken 
no responsibility against loss, he is without remedy. 

Judgment affirmed. 


McElroy vs. the Northern Liberty and Penn Township R. R. Co. Opin 
ton by Bell, J. May 1. 

The receipt for twenty one years of a ground rent issuing out of land, 
is prima facia evidence of title. Such receipt affords a presumption of a 
grant having been made made to the present, or a former owner of the 
Jand. 

Judgment reversed and venire de novo awarded. 


Stokes’s appeal. Per Curiam. Marked not to be reported. May 1. 

A father is Guardian by nurture of the person of his son but not of 
his estate ; and itis improper to appoint him when a suitable person can 
be found. The appellant appears to have performed his duties with fidel- 
ity, and ought not to have been removed to make way for the father. 

Decree reversed, aud Randolph Stokes, the appellant, re-appointed 


guardian. 
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Coryell vs. Dunton. Opinion by Bell, J. May 1 

Where one who has a power of revocation, and appointment, does an 
act which can only operate as an execution of it, with an observance of 
all the circumstances prescribed by the instrument creating the power, 
the act shall be deemed an execution of the power, though no reference 
whatever is made to it, and there is not any express signification of an 
intention to determine the estate ; and this though the revocation is re- 
quired to be made in express words. And a general power of appoint- 
ment under hand and seal, is well executed by a mortgage though it con- 
tains no reference to the power. 

2. Real estate was conveyed to a trustee for the use of a woman (who 
afterwards married) with a power to her by any deed or writing under her 
hand and seal, attested by two credible witnesses, to revoke, alter or 
change the primary uses and declare others. After the marriage, the 
wife and her husband conveyed the real estate by a defeasible Deed at- 
tested by two credible witnesses to a surety of the husband as indemnity 
for his claim—with authority to him to sell the property within a certain 
time, if the claim was not paid. The deed contained no reference to the 
trust deed, or averment of an intention to alter the uses, or exercise the 
wife’s power of appointment. The money was not repaid the grantee 
and he sold the property at public sale and executed a deed for the same 
to the vendee. Afterwards the husband and wife executed an absolute 
deed of confirmation to the then owner, the same containing no reference 
to the trust or to the exercise of the power of appointment by the wife. 

In ejectment by the Trustee claiming the real estate, it was held that 
the defeasible deed and the deed of confirmation were good as revocation 
of the primary uses, and as an exercise of the power of appointment by 
the cestut que use although the same had been executed without knowledge 
or consent of the trustee, and that he could not recover. 

Judgment reversed. 


Bank of Kentucky vs. Combs, Per Gibson, C. J. filed May9. 

Responsibility in a confidential employment is a legitimate object of com- 
pensation in proportion to the magnitude of the interests committed to the 
agent. And the importance of the business entrusted to the agent as it 
was deemed by the parties at the time is preper to be considered by the 
jury even if it should afterwards turn out that the object sought to be ac- 
complished was valueless to the principal. 

Judgt. affirmed. 


Miller vs. Samuel. Opinion of the Majority of the court by Coulter, J. 
filed May 15th; Gibson, C. J. and Rogers, J. dissenting therefrom. 
P. & J. Phillips made a voluntary assignment of special property, with 
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preferences on the 22nd of March 1837, the property conveyed being sit- 
uate in New York. The assignors resided in Philadelphia, and the as- 
signment was not recorded within thirty daysin the county where they 
resided. 

On the 22nd of June 1837, they made an assignment which purported 
to convey merely the partnership goods and effects, with certain specific 
real estate, in trust for certain preferred creditors, and then in trust for 
such as should execute a release. It contained no words of conveyance 
of the private or individual estate, either real or personal, of either mem- 
ber of the firm, nor did it even purport to convey all of the real estate of 
the firm; afterwards the assignors were discharged under the insolvent 
laws, aud trustees appointed according to the act of assembly. The lat- 
ter instituted suit in September 1838, against the assignees under the 
March and June assignments, but no declaration was filed until May 1844, 
after which the suit was pressed on. 

Under the March assignment the assignees went on and made pay- 
ments to the cestui que trusts after the institution of the action of Sept. 
1838, and before the filing of the declaration in May 1844: 

As to the June assignment, the assignees’ accounts were filed, and de- 
cree of distribution made by the Court of Common Pleas. 

In the suit by the trustees in insolvency against the assignees under 
the two assignments to recover the funds in their hands on the ground 
that the assignments were void—/eld, 

I. As to the assignment of March 1837, of property in New York. 

1. That it was voidable, not having been recorded within thirty days 
in the county where the assignors resided according to the provisions of 
the act of Assembly. 

2. That up to the time of the appointment of the trustees and their 
giving surety, any creditor of the assignor’s might have arrested the fund 
in the hands of the assignees, or as much as was necessary for the pay- 
ment of his debt, by proper and legal means taken to contest the validity 
of the assignment. 

3. That after the appointment of the trustees, they, only, could arrest 
the fund in the hands of the assignees, by due notice and proper legal 
measures. 

4. The assignment was good between the assignors, assignees and 
creditors who chose to consider it valid, and all acts done or payments 
made by the assignees, without notice of adversary claims, and while, 
apparently at least, the assignment was unimpeached, must be considered 
good, for then no presumption could exist that their conduct was not bo- 
na fide and innocent, their intentions honest, and without design to give 
illegal preferences. 

5. The notice should have been clear, distinct, and unequivocal, that 
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the legality of the trust would be questioned by lawful measures, and 
that those measures if effectual, would protect the assignees from the 
cestui que trusts. 

6. The suit commenced in September 1838, in which no declaration 
was filed until May 1844, was no notice to the assignees that the deed 
under which they were acting was void, as against creditors; and that 
the plaintiffs would contest its validity. The institution of the suit gave 
no notice whatever of the nature of the demand. The only means of 
notice was by filing a declaration, which was not done for nearly six 
years afterwards. Therefore the trustees cannot recover from the as- 
signees the amount paid by them to the ces(ut que trusts after the suit was 
brought, but before filing the declaration. 

II. As to the assignment of June 22, 1837. 

1. The assignment was invalid, under the cases of Hennessy vs. The 
Western Bank, 6 W. & S. 300, and Wilson’s aecounts 4 Barr. 430, not 
having conveyed all the property of the assignors. 

2. The Court of Common Pleas having, after hearing, made a decree 
concerning the distribution of the funds in the hands of the assignees, 
arising under the said assignment; and the assignees having conformed 
to that decree, and paid the money accordingly, they are protected, and 
cannot be made to pay the money a second time. 

3. The plaintiffs could have contested the validity of the assignment 
in the Common Pleas under the 33d and 36th sec. act 14 June 1836. A 
person who has a claim against an individual, who voluntarily assigns all 
his property for the benefit of certain other creditors, which assignment 
he could establish to be invalid, would be “a person agrieved by a defini- 
tive decree,” that the assignment was good, in favor of the cestui que 
trusts, and could appeal from the decree to the Supreme Court under the 
36th sec. The proceedings in the Common Pleas must be regarded as 
proceedings in rem which bindall parties. That Court has jurisdiction in 
all cases where persons claim money in the hands of an assignee no 
matter by what right or title. 

4. Okie’s appeal 9 W. & S. did not establish that the Court of Com- 
mon Pleas could not admit any person, without the deed, asa party. It 
only ruled that auditors could not do it; because their duties being infe- 
rior to the Court, allow them only to audit and settle the account. 

Judgment reversed and venire de novo awarded. 
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MAY TERM 1848—HARRISBURG. 


Watt v. Swineheart. Error to Common Pleas of York co. Per Coulter J. 

The death of the pltif. in a judgment does not prevent the transfer of 
a transeript to another county under the act of 16 April, 1840, authori- 
zing such transfer, to create a lien. 

** That act was intended by its very terms to give something in addition 
to,and beyond all existing modes of making the lien commensurate with the 
estate of the defendant.” 

* This judgment was rendered in favor of a living man, and was good at 
the time it was entered and good after his death. We see no objection 
whatever to allowing the creditor of a deceased person to transfer a judg- 
ment of his debtor in order to secure the assets, when an administrator has 
not been appointed and qualified to act. The value of the judgment, and in- 
deed its lien may frequently depend upon promptitude of action. Nor 
do we perceive any incongruity in permitting an heir to do the same 


thing.” 


Per Curiam, in division of Warwick township, Lan. co. 

The misprison of a clerk in an order to viewers which might have been 
set right below, is no ground for reversal. ‘“* Had the deficiency (to report 
their opinion) in the order been pointed out, the court would have supplied 
the defect, and referred the report back to the viewers for their sanction 
of it; and then the objection would have been obviated withont predjudice 
to any one.” 


Hari’s Appeal from the Commom Pleas of Lancaster. Per Bell, J. 

Brothers and sisters of the half blood to the person last seized, will in- 
herit real estate under the sixth section of the Act of April 8, 1833 not- 
withstanding the 9th section of said act, ifthey are of the blood of the first 
purchaser, or the propositus from which the estate came by gift or descent. 
Caleb Evans, the younger, died siezed of real estate which descended from 
Nathan Evans, his great grandfather and James Evans, his uncle, leaving 
brothers and sisters of the half blood who were also descended from Na- 
than Evans, and through their mother, to whom Nathan Evans was also 
great grand father. Held, that they were sufficiently of the blood of 
both those from whom the estate descended through the common ancestor 
Nathan Evans to inherit, though not in immediate descent from the per- 
son who transmitted to the party dying last seized. 
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Gilbert's adm. vs. Garber. Error to York. Ruled on Dyer vs. Comth. 
4 Barr 350. Marked not to be reported. Per Rogers, J. 

When money arising from the sale of real estate under proceedings in 
the Orphans’ court, a fortiori personal estate, is paid to the guardian of a 
married woman before coverture, and she dies before her majority, the 
husband is entitled to receive itas her administrator or guardian to her 
child. ‘The proceeds of land becomes personalty on the first transmis- 
sion though to an infant.” 


Commonwealth v. Small, from York co. Per Rogers, J., who cited Fulcher 
vs. the Comth. for use of Brale 3 J. J. Marshall 592. 

The obligors in the bond of an admr. de bonis non cum testamento an- 
nero, Which was in the form provided for the bond of an admr. in case of 
intestacy, are not liable to a legatee: their responsibility can only be 
measured by the breach of their obligation. 


Brown v. Herr. Error to the District ct. of Lan. Per Burnside, J. 

When a new bond in place of one lost is given upona part payment af- 
ter itis due, with an agreement to reduce the old one if found, it is error 
for the court to charge that ‘‘ such agreement and payment are no accord 
and satisfaction, and cannot establish a defence.” The understanding of 


the parties is a matter of fact for the jury. 


In the matter of an alley in the borough of Gettysburg. Per Bell, J. 

When a special Act of Assembly authorized the street and road com- 
missioners of a borough to lay out and open a public alley, without provi- 
ding any mode for compensating the owner of the land, thus to be appro- 
priated to public use, our statutes regulating roads and highways furnish 
a remedy, by giving to the court of Quarter Sessions power to appoint 
viewers to assess the damages. A special Act directing the alley to be 
laid out and opened by the road Commissioners, by no means withdraws 
the case from the operation of the general road law of 1816 providing 
for the assessment of damages. 

A petition asking for viewers to assess damages may be signed by an at- 
torney in fact. 

Bradley, vs. Grosh, Error to C. P. of Lancaster. Per Coulter, J. 

A release to divest an interest so as to make one a competent witness , 
will be available in bar of a future action, unless induced from the party 
by fraud, or fraudulent representation as to the testimony he will give. 

A deft. having pleaded a release, to which the replication was non est 
factum, it is not competent for the plff. to give evidence that the release 
was procured by fraud. Non est factum and payment with leave are not 


identical pleas. The former gives no notice of special matter—there is 
Vou. vu—4l1 
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nothing to put the other party on his guard. It goes only to the legal 
execution of the deed; or that it is void from lunacy, &c. It is otherwise 
in Penn’a., in case of the plea of payment with leave—a plea which lets 
in every equitable defence. The rule holds in case of replications. To 
allow fraud to be proved under the replication of non est factum would be 
tantamount to. allowing two replications, one of which was unknown to 


the other party. 


Mohler’s appeal, from the Orphans’ Ct. of Lancaster. Per Rogers, J. 

In case of an annuity charged on real estate, the purchaser from the 
devisee of the land will be held personally liable to the annuitant, during 
the time he was the pernor of the profits; and the Orphans’ Court in 
Penn’a., when there is no Court of Chancery, is the proper Court under 
the act of 24 Feb. 1834, which gives it erclusive jurisdiction in cases of 
legacies, to grant relief. By that act executors, heirs at law, devisees and 
alienees may be called before the Orphans’ Court, by notice, and relief 
may be granted to all parties, in the most complete and ample manner. 

A general prayer, in case of an annuity charged on land, for such a de- 
cision as may be requisite and proper is sufficient to authorize the Orphans’ 
Court not only to make a specific decree of sale and payment out of the 
estate, but a decree fixing the alienee personally under said act; other- 
wise there would be a right without a remedy, which the law does not 
tolerate. That a devisee of real estate charged, is personally liable when 
he receives the rents, issues and profits, see Lobach’s case, 6 W. 240, and 
Hoover v. Hoover, 5 Barr, 351. The same reasons apply to an alienee.— 
Long vs. Long, 1 W. 267. 

A judgment de terris for part of the arrears of such an annuity, is 
no bar to a decree to charge the alienee personally. The annuitant 
has concurrent remedies, as in case of a landlord who has judgment for 
rent, who may proceed by distress until satisfied. 


Good vs. Mylin, Error to Lancaster Common Pleas. Per Gibson, C. J. 

In pleading when the cause of action is laid as a consequence of a spe- 
cific act, the act must be proved as laid, and other causes than those spe- 
cified in the declaration, cannot be proved: and it would be too general 
to lay the consequences without more. The rule is the allegata and pro- 
bata must agree. 

When the issue was on a charge of flooding by means of a dam across 
a stream, and the proof admitted was that the water had been raised by 
obstructing two latteral sluices or gullies through the bank, which was no 
part of the dam, there was a fatal variance, for which the evidence ought 
to have been rejected. 

Another question in this case was whether the jury were-at liberty to 
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compensate not only the injury laid, but the trouble and expense of estab- 
lishing its existence. On this point the cases of Wilt vs. Vickers, 8 
Watts, 235, and Rogers vs. Fales, 5 Barr. 159: overruled. The first was 
an aggravated case; and the second probably ruled upon it. The safer 
course would have been to put the cests on the same ground as an action 
for seduction of a daughter, which is founded on loss of service, but when 
damages beyond, are constantly given to punish the offender. Any other 
course will extend the rule to actions ex contracto as well as ex delictu; 
and there is no precedent but those cited, in the English or American 
books from the Norman Conquest. 

It is a rule in pleading that in declaring for special damages, they 
must be so laid as to make it appear that no part of them occurred after 
the inception of the suit. 


Evan Green’s Accounts, Appeal from Com. P. of Lancaster. Per Coul- 

ter, J. 

1. A creditor of a person who becomes a lunatic and is so found by in- 
quisition, cannot obtain a lien upon the estate and a preference over other 
creditors by a judgment obtained after inquisition found. Judgments ob- 
tained before lunacy have a lien, but all other debts attach equally and 
are paid pro rata. 

2. After a sale by the committee, appointed by the Court, and a deed 
from the committee, it seems that the sale is vested with the peculiar 
characteristics of a judicial sale, and vests the property in the purchaser 
discharged from the lien of the judgments obtained before inquisition 
found and while the lunatic was yet sane. 

3. The Court below was of opinion that after the committee was ap- 
pointed the estate was in the custody of the law and that although the 
creditor might obtain a judgment, the remedy by common law process to 
execute it did not exist ; and that the creditor must go into equity where 
the judgment would not be enforced except upon terms of equality, or a 
pro rata distribution ; and the Court below adopted the opinion of King, 
President of the 1st District, in the matter of Eckstein 2 Penn. Law 
Jour. 137. 


The Supreme Court affirmed the decree of theCourt below. 
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New JJublications. 


Tur Montuty Law ReportsKr; New Series. Vol. 1 No. 1—Edit- 
ed by Stephen H. Phillips. May 1848. Boston: Charles C. Little and 
James Brown, Law Booksellers and Publishers, 112, Washington St. 


Our valuable contemporary comes to us this month (May) under a new 
name in a new dress and from different publishers. For ten years last 
past, this Journal has instructed the profession and has extended its influ- 
ence and information through every part of our country. It has always 
been conducted with ability and faithfulness; and has become a part of al- 
most every practising lawyer's library. The present editor is admirably 
cslculated to conduct a periodical of this character: to a mind stored with 
the best fruits of earnest professional study he adds a native vigor of intel- 
lect well calculated to sustain the various and complicated editorial duties 
which will be cast upon him. The publishers, Messrs Little & Brown, 
have given a neat and attractive typographical dress to this favorite peri- 
odical and we do not doubt but that an increasing circulation, additional 
value and extended influence will reward the ambition of the editor and 


add to the pecuniary gains of the publishers. 


Reports OF CASES arguedand determined in the Supreme Court, and 
in the Court for the correction of Errors of the State of New York. By 


Hiram Denio, Counsellor at Law. Vol. 3. Albany: Gould, Banks & 
Gould, 104 State street. New York: Banks, Gould, & Co. 144 Nassau st. 
1848. 


The volume before us isa rich treasure to the legal profession. Its ty- 
pographical execution is every thing which the most fastidious could de- 
sire. But what we regard as of infinitely greater importance is the vast 
variety of interesting decisions which the volume contains. The lottery 
ticket vendors will find their rights and liabilities fully discussed in numer- 
ous cases. The effect of an admission of a fact in the course of a nego- 
tiation for the purpose of a compromise is settled_in Murvin v. Richmond, 
et al. p. 58, and the decision in Williams v. Thorp, 8 Cowen 201, is over- 
ruled. The distinctions between a principal challenge and a challenge 
to the favor, and the effect of those distinctions on the trial of the chal- 
lenge, are set forth with precision in People v. Honeyman p. 124. In 
Fowler et al. adr. of Hotchstrasser v. Starr p. 164 it is held that an admin- 
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istrator may have leave to discontinue an action brought for the price of 
goods sold by the intestate without payment of costs. People v. Adams 
p- 190 shows howa man in Ohio may be guilty of a criminal offence in 
New York without personally coming within the limits of the latter state. 
Coddington v. Davis p. 21, which was affirmed in the court of Appeals, 
shows that an agreement to waive protest, made before a note becomes 
due, is binding upon the endorser without a consideration; and the de- 
cision may serve to explain how a promise to pay a debt, made before it 
is barred by the statute of limitations, may be available to defeat the defence 
of the statute, although such an agreement might not be enforced as a con- 
tract for want of a consideration. Allen & Paxson vs. Culver p. 284 is an 
interesting case upon the application of payments. Stocking vs. Hunt p. 274 
is equally interesting on the constitutional right of a State to repeal one of 
the remedies for enforcing the performance of a contract. Woodburn vs. 
Washburn p. 374 shows the interesting fact that there are still some 
bank officers in New York who are so ungracious as to lock up in the 
bank a customer who calls to demand specie, if he happen to be detained 
counting his money until the clock strikes the usual hour for closing the 
bank, while it also teaches the useful lesson in the law that such an act is 
a false imprisonment for which the officer is liable to respond in damages. 
Nevin vs. Ladue, et. al. pp. 43, and 437, furnishes the profession with a 
learned discussion upon the history and qualities of ale and strong beer ; 
in which it is held by the Supreme Court, and also by Chancellor Wal- 
worth in the Court of Errors that both ale and strong beer are “strong or 
spirituous liquors’ within the meaning of the statute (1 R. S. 680, s. 15) 
which prohibits the sale of a less quantity than five gallons without license. 

But our space is too limited to give an extended notice of the valuable 
contents of this volume. Its usefulness is not confined to New York. It 
deserves a place in the library of every gentleman of the legal profession. 


A Treatise on THE Law or Leeactes—By the late R. S. Dennison 
Roper, Esq., Barrister at Law, of Gray’s Inn, and by Henry Hopley 
White, Esq., Barrister at Law of the Middle Temple. With refer- 
ences to American cases. 2d American from the 4th London edition. 
2 volumes. Philadelphia: Robert H. Small, 25 Minor-street. 1848. 


The only former American edition of Roper is one published in the 
year 1829, being the 1st American from the 3d London edition, by R. H. 
Small, Philadelphia. It was reprinted by Mr. Small, without a single 
note of any kind referring to American cases, and called down the animad- 
versions of the American Jurist. In 2 American Jurist, p. 201, the fol- 








326 NEW PUBLICATIONS. 


owing appropriate remarks are made in reference to the early American 
edition of Roper: 

“We cannot but regret that the American edition of so valuable and 
useful a work should not have been accompanied by notes referring to 
the American cases. The American authorities on this subject are nu- 
merous and important, and an edition in which they are omitted must be 
considered very defective. Perhaps we have no right to complain of the 
publishers, who of course can only be supposed to calculate what is for 
their own interest without any regard to the wants of lawyers. But we 
cannot but regret that a bad edition of so expensive a work, should be 
published, as it supplies the market, and renders it a very hazardous 
speculation to attempt to introduce a more perfect edition for some years. 
We are however of opinion that publishers would always consult their 
own interest by having notes of American cases added by respectable 
lawyers to every edition of English law books, for the addition of cases, 
which are not previously to be found together digested in any single volume, 
renders the work so convenient for common use that very many will pur- 
chase the volume, who, if these cases were omitted, would be contented 
to use their old books.”’ 


We are glad to perceive that the defects thus complained of have been 
to a very great extent remedied by the manner in which the edition now 
before us has been prepared forthe press. The notes toch. 1, vol. 1, pp. 
2,4, 16 are very elaborate and carefully prepared; all the authorities are 
cited and commented on; the editor’s diligence and learning have here 
been taxed, and these notes certairily contain more of the law of this 
subject than any thing we have met with in our reading ; this one branch 
of the law of Legacies is here exhausted; we commend this note to the 
attentive consideration of any of the profession who may have a case of 
donatio mortis causa. 

The note in vol. 1, on page 797, claimed our attention somewhat from 
the fact that our humble Journal is cited, and an opinion, printed only, 
we believe, in our pages, is extracted and considered as settling the law 
en the point for which it is cited. 

In vol. 2, p. 1519, &c., there is a long and well prepared note of the 
particular words and phrases used in Wills judicially passed upon in 
this country. 

In the sama volume, p. 1617, there is a very good note on the subject 
of “election ’’ in equity. 

On p. 1668 is an elaborate and apparently carefully prepared note on 
the subject of the “ Statutes of Distributions” in this country. The sub- 
ject is first discussed generally, and then the authorities are arranged un- 
der each State, beginning with Maine and concluding with Missouri.— 
This must have been a work requiring very considerable labor. 

Without doubt there are other notes equally well prepared, but as we 
were turning the leaves of the book these attracted our attention and fell 
more especially under our observation. The work seems to have been 
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well and thoroughly done as far as it goes. Nearly 1500 American cases 
are cited. Whether more extended notes would not have increased still 
more the value to the American lawyer of this admirable English work, 
can scarcely admit of a question. 

The profession has frequently suffered from the cupidity and narrow- 
ness of the booksellers and publishers of law books, in dealing out to an 
editor a starving pittance as a compensation for his hard toilings. From 
this cause the American annotations are not, in general, as full, thorough, 
and complete as many works deserve. It happens to be within our 
knowledge that the gentleman who has furnished the American notes for 
the present edition of Roper, is in the highest degree qualified for the 
task. His learning, talents, discrimination, and industry, have been fre- 
quently brought into requisition in the preparation of other English 
works for the American press. And we entertain no doubt that the 
publishers, had they been satisfied that the market would justify the in- 
creased expenditure, could have drawn much larger drafts from the same 
inexhaustable fountain. 

The work, as we have it, is however an exceedingly valuable acquisi- 
tion to the profession. Its typographical execution is as beautiful as its 
contents are indispensible. 


CoMMENTARIES ON Equity Pieapines, and the Incidents thereof, ac- 
cording to the practice of the Courts of Equity of England and Ame- 
rica—By Joseph Story, LL. D., one of the Justices of the Supreme 
Court of the United States, and Dane Professor of Law in Harvard 
University. Fourth edition: Revised, Corrected, and Enlarged.— 
Boston: Charles C. Little and James Brown. London: Stevens and 
Norton, 194 Fleet street. MDCCCXLVIIE. 


This is a new edition of the very valuable work of Judge Story on 
Equity Pleadings. It appears from the advertisement to this, which is 
the fourth edition, that it has been prepared from the private copy of the 
late Author, by Mr. Sumner, a favorite pupil and intimate friend of 
Judge Story, well known to the profession as the editor of Messrs. Little 
& Brown’s edition of Vesey’s Reports. The size of the volume has in- 
creased some by the additional matter, but in all respects it is the same 
as the former edition, except that it is more recent, and of course, more 
valuable to the profession. The editor has exercised his usual good taste 
and sound judgment in being content to add only recent cases without 
changing the matter or manner of the book in any essential particular. 

In England this book commanded the attention and respect of the pro- 
fession as soon as it appeared ; and indeed the first London edition was 
exhausted in about eleven months.. The Chancery Barristers and Equity 
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Pleaders of the English Bar constantly use, refer to and rely upon 
this work, and it is now the standard book used in the public offices at- 
tached to the various branches of the English Chancery Courts. 

It is indeed a complete work on Equity Pleadings, a subject in- 
tricate and perplexed, composed of various and confused materials, and 
in the highest degree embarrassing to the profession. 

The typographical execution is as usuel, excellent—the type is large 
and distinct, the paper white and good, and the press work very well exe- 
cuted. It is only necessary to say, that this edition is in all respects equal 
to its predecessors, to secure for it the same professional favor that has 
been so liberally extended to them. 


Tue Law Lisrary, vols. 32, 33, and 34. 4th series, 8vo. Philadelphia, 
1847-48. T. & J. W. Johnson. 


Vol. 32, contains three distinct Treatises. The first is upon the “ Law 
and usage of Mercantile accounts, the various forms of proceeding, and 
rules of pleading, and evidence for their investigation, at Common 
Law, in Equity, Bankruptcy and Insolvency, or by Arbitration—By A. 
Pulling.” This work, it will be perceived from the title, is an exposition 
of the law pertaining to accounts, and will be found of highly practical 
utility to the legal profession, in assisting them to adjust, and advise un- 
derstandingly upon questions growing out of complicated mercantile 
transactions. The author has collected the ancient and modern authori- 
ties illustrative of the subject. His material which was before scattered 
through many volumes of Reports, and had only been partially, and oc- 
casionally made use of by writers of text books, is here arranged in a 
condensed and connected form, and Mr. Pulling seems to have done what 
he professes, viz: “taking the dicta of no one for granted unless supported 
by proof, or by recognized authority.” 

The second Treatise is upon “The effect of the Contract of Sale on 
the legal rights of property and possession in goods, wares, and merchan- 
dise—By C. Blackburn.” It is confined to the investigation as to how 
the legal interest in moveable corporeal property is affected by a sale of 
it. The author divides the subject into three divisions: 

“1. What is requisite to satisfy the provisions of the Stat. of Frauds, 
§ 17, 29, Car. 2,c. 3, and render an agreement concerning the sale of 
goods capable of being enforced. 2. What agreements amount to a bar- 
gain and sale, and what are but executory. 3. What are the rights re- 
served to a vendor when the general property is transferred to the pur- 
chaser, but before it is delivered into his possessioon.” 

The book is but little more than a collection of notes of English cases 
without much elaboration, with here and there an extract or translatio 
from the Civilians. 

















NEW PUBLICATIONS. 388 


The remaining Treatise in vol. 32, is by R. Phillimore, on “The law 
of Domicil.’””. The author has written a learned and valuable work upon 
this important and recondite branch of Jurisprudence. He has availed 
himself of the light that Mr. Burge and Judge Story have thrown upon 
the subject, as well as the learning of the Continental jurists, and those 
of his own country. It is also gratifying to see that he very properly 
derives illustrations from American decisions and elementary writers, 
which shows that he is not of that number in Europe, who, until re- 
cently, regarded the writings of American Jurists as of slight importance, 
and who had barely heard of one Parsons, one Kent, one Story, and 
Gibson. Phillimore on Domicil and the article upon the same subject in 
1 Hare & Wallace’s Select Decisions, will furnish all the desired practi- 
cal learning of the law of domicil down to the present time. 

Vol. 33 contains two Treatises. The first is “The evidence of Ab- 
stracts of Title to Real Property—By J. Y. Lee.” This work though 
containing much that is valuable to the American lawyer, is, to a consid- 
erable extent, based upon statutes and provisions peculiar to England. It 
is however a full discussion of the evidence pertaining to real property 
and is entitled to a place by the side of Cruise’s Digest and Hilliard’s 
Abridgment. 

The second treatise is “The law concerning horses, racmg, wagers, 
and gaming—By G. H. H. Oliphant.”” The larger and most important 
portion of this work is devoted to the law of Contracts concerning the 
buying, selling, and hiring of horses, or in any other manner dealing with 
them. To those who have occasion for this kind of information, as well 
as an exposition of the names and character of diseases which render 
horses unsound, as well as habits which are considered vicious, we know 
of no source where it can be so amply and readily obtained as in the book 
under consideration. The last part of the volume comprises statutes 
and decisions growing out of them upon racing, wagers, and betting. 

Vol. 34 also contains two Treatises. The first is upon “ The law of 
Arbitrations and Awards with an Appendix of Precedents—By W. H. 
Watson.” This work was previously published in one of the early 
volumes of the Law Library, which is out of print, and it now appears 
again from the third enlarged English edition. The additions consist of 
one new chapter and bringing the cases down to the present time. It is 
by far the most desirable work upon Arbitrations and Awards both on ac- 
count of the method and the care with which it is written, as well as on 
account of its completeness. 

The remaining work in vol. 34 is upon “The rights and liabilities of 
husband and wife at law and in equity—By J. F. Macqueen.” This au- 
thor is favorably known in England as a sound lawyer and careful legal 


writer. He says his object in the present treatise “is to give the work 
Vou. vii—42 
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throughout a modern character. I do not, therefore, discuss any topics 
of obsolete erudition; which, though curious, are of little or no practical 
utility.’ Appended to the treatise are useful forms of acknowledging 
deeds in, and out of England, and the decisions in reference to them.— 
Among them is the report of a case where a commission was addressed 
to Judge M’Roberts and W. Pythian of Illinois; and was returned cer- 
tified by W. Pythian and Samuel M’Roberts. The Court required an 
affidavit, showing the identity of Judge M’ Roberts and Sami. M’ Roberts. 


A TREATISE ON THE Law oF Evipence in the Courts of Equity. By 
the late Richard Newcombe Gresley, Esq., M. A., Barrister at Law. 
Second edition, with such alterations and additions as to render it con- 
formable to the statutes, decisions and general orders regulating the law 
and practice, as to evidence, in the High Court of Chancery; together 
with divers further illustrations by reference to the law and practice, as 
to evidence in the Courts of Common law and Civil law—By Christo- 
pher Alderson Calvert, Esq., M. A., Barrister at Law. Second Ameri- 
can edition, with notes and references to American decisions. Philadel- 
phia: T. & J. W. Johnson, 197 Chesnut street. 1848. 

In 1837 Nicklin & Johnson published an edition of this work, but that 
edition had neither the extensive alterations and additions of Mr. Calvert, 
nor the notes and references to American decisions, which add so greatly 
to the value of the present edition, which, although containing nearly dou- 
ble the quantity of matter, is sold at a less price than the edition of 1837. 
The importance of references to American authorities, in a work of this 
description, will be understood by every one. The gentleman who was 
charged with the duty of furnishing these references is abundantly com- 
petent to do justice to such a task, and we hope to see his name intro- 
duced, as it ought to be, to the profession which has been so greatly 
benefitted by his quiet labors on various works. It has been his aim on 
the present occasion “ rather to indicate the sources of authorities than 
to increase the bulk and expense of the volume by re-printing matter 
which was already in the possession of the profession.”’ He has attained 
this object, and has besides furnished full notes on various points of the 
law of equity evidence. His notes on secondary evidence, pp. 247 to 
249, and on affidavits in support of bills, &c. p. 538, are full and valuable 
as guides to the books of reports where the points in question will be 
found fully examined and decided. Other notes might be noticed, but 
our space forbids it. The work is handsomely printed with good type 
and on excellent paper. 
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CAMPBELL’S LIVES OF THE LORD CHANCELLORS. THIRD SERIES. 
VOLS. 6 & 7, PHILADELPHIA, Lea & Brancuarp, 1848. 


Since our last notice of this work, the distinguished author has pub- 
lished the concluding series, which have been re-issued from the press 
of Lea & Blanchard, in 2 vols., uniform in appearance, and characteri- 
zed by the same style of typographical excellence which marked their 
predecessors. These volumes contain the Lives of Lords Loughbrough, 
Erskine and Eldon. They all present the same traits of agreeable nar- 
rative, careful discrimination, and just criticism, which distinguished the 
former volumes. Lord Campbell, in his preface, indicates as an objection 
to his work, that ‘forgetting the dignity of history,” his ‘‘ style is some- 
times too familiar and colloquial... He proceeds, however, to vindicate 
himself from this imputation, and in our opinion with entire success. In- 
deed this matter was long ago settled by no less a critic than Mr. Macau- 
ley, in one of his magnificent essays, which appeared in the Edinburgh 
Review. He has analized and dissected, with a master hand, this suppo- 
sed ‘dignity of history.” No reader can ever forg2t his illustration of the 
painted windows of the Lincoln Cathedral, one of which was constructed 
by an apprentice boy, of the pieces which had been rejected by his mas- 
ter. Itis these fragments, which, Mr. Macauley justly argues, constitute 
the real value of History and Biography: and Lord Campbell, if he need 
precedent or shelter, may rely upon the case cited, not only, for immu- 
nity, but approval. 

The Lives contained in these two volumes, are not a whit inferior to 
those that have preceeded them. Indeed, in some respects, the interest, 
as it approaches our own time, is enhanced. The Life of Lord Lough- 
brough, except to Lawyers, may not be particularly interesting; but the 
Lives of Erskine and Eldon, are full of interest. Erskine was, emphati- 
cally, the champion of the people. With many faults, none of which are 
omitted or palliated by his biographer, he stood up manfully, upon every 
occasion, and without regard to the force of opposing powers, for the 
cause of humanity and freedom, against Prerogative and Kingly power. 
His noble defence of John Horne Tooke—his magnificent vindication of 
John Hatfield—attest alike his abilities as an advocate, his purity as a pa- 
triot, and his fearlessness as a philanthrophist. We rejoice to perceive 
that Lord Campbell does not hesitate to do him justice in all these res- 
pects; while at the same time, he exposes with an unsparing hand, the 
foibles and levities which disfigured the character of this otherwise truly 
great man. Lord Erskine is with us a favorite, and we are loath to notice 
aught that detracts from either his moral or intellectual greatness ; but 
the truth is, that his remarkable personal vanity induced so many perfor- 
mances which in another would have been wholly unpardonable, that the 
picture is sadly marred and blemished by their contemplation. From the 
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proper notice of these, Lord Campbell, although an avowed, and almost 
an enthusiastic admirer of Lord Erskine, does not shrink. It is with some 
difficulty that we refrain from enlarging on a subject peculiarly tempting 
and full of incident and anecdote. 

The Life of Lord Eldon, though treated by Lord Campbell with his 
usual felicitous manner, is perhaps of less interest than either of the fore- 
going narratives. ‘This, most likely, ison account of the recent minute 
and extensive biography of Horace Twiss; but, from whatever cause, 
the reader is left with an unfavorable impression of his Lordship; agree- 
able manners, pleasant conversation, plausible appearances, but nothing 
more! His Lordship was evidently a mere creature of the Crown, and 
devoted unhesitatingly all his abilities and attainments, scholastic and pro- 
fessional, to the exactions of Royalty. Perhaps it would be too strong a 
word to say that he equalled Bacon in subserviency and pliancy, but it is 
certain, whatever his admirers may say to the contrary, that he permit- 
ted himself to be the mere instrument, notwithstanding his great talents, 
and extraordinary attainments, of Kingly Prerogative; and that he re- 
sisted to the last every measure of Parliament tending to enlarge the in- 
terests or ameliorate the sufferings of the people. 

We trust that the value and interest of this great literary undertaking 
of Lord Campbell, and the entire success by which it has been crowned, 
will prompt him to a continuation of his labors in other departments of 
biography.* 


Reports or Cases argued and determined in the Court of Chancery 
of the State of New York, before Hon. Lewis H. Sandford, late Vice 
Chancellor of the first circuit. Vol. 3. New York: Published by 
Banks, Gould & Co., Law Booksellers, No. 144, Nassau-st., and by 
Gould, Banks & Gould, No. 104, State-st., Albany. 1848. 


This volume brings down Vice Chancellor Sandford’s decisions to Aug. 
1846. Another volume, which will be put to press, we understand, with- 





*The London Quarterly for March contains an article from “a gentleman in 
the confidence of the Macclesfield family,” complaining of Lord Campbell for 
entertaining doubts whether the late Lord Chancellor Macclesfield had a grand 
father! and Jacob’s Peerage is cited to prove that George Parker of Park Hall, 
in Straffordshire, was his grand father, and that George (the grand father) was 
the son of Wm. Parker, seated at Ashburn, who was a younger son of Parker, 
of Norton Lees, in Derbyshire. Wedo not know that our American readers 
take much interest in these matters, but one of the Earls of Macclesfield could 
boast a descent from the very ancient and honorable family of the Carews of 
Haccombe, who were descended from Walter Fitz-Other, patriarch likewise 
to the Earl of Plymouth, the Marquis of Kildare, the Earls of Kerry, Marquis 
of Landsdown, &c. &c. 
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out delay, will complete the series of his judgments in the Court of 
Chancery. There are many subjects of interest in the volume before us 
which we desire to notice particularly when our space shall permit. The 
high reputation of Vice Chancellor Sandford for learning and ability, and 
the very handsome manner in which the publishers have performed 


their duties, will insure to the work a favorable reception by the profession. 


Gretz’s Forms. A general collection of precedents in conveyancing, in 
which examples are given in sufficient variety to enable the scrivener, 
conveyancer and man of business to draw instruments of writing le- 
gally and correctly. Including many forms, particularly useful to the 
farmer, mechanic and trader. By George Getz. Third edition revi- 
sed, enlarged and improved. Philadelphia: Thomas, Cowperthwait 
& Co. R.H. Small, and T. &. J. W. Johnson. 1845. 


The demand which has called for a third edition of this work shows 
that it is highly valued by the business community. The enlargements, 
improvements and neatness of style displayed in this edition commend 
the work to the continued favor of “ the scrivener, the conveyancer and 


the man of business.”’ 


A Diecest of the Laws of the United States, including the treaties with 
foreign powers, and an abstract of the judicial decisions relating to the 
constitutional and statutory law. With an addenda, comprising the 
acts of the first and second sessions of the 28th and 29th Congress, 
1844-45-46-47. By Thomas F. Gordon. Philadelphia. Thomas, 
Cowperthwait & Co. 253, Market-st. 1848. 


Weare rejoiced to perceive that this valuable digest has re-appeared 
with an addenda bringing down the acts of Congress and treaties to the 
year 1847. The contents are judiciously arranged, with valuable notes 
of decisions, and the work is got up in the usual good style of the pub- 
lishers. It is highly useful even to those who possess Peters’ edition of 
the “‘ United States Statutes at large,” recently published in elegant style 
by Little & Brown, of Boston; but to those who do not enjoy this advan- 
tage. this edition of Gordon’s Digest, with its valuable “addenda” con- 
taining the recent statutes, is almost indispensible. 
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International Copy-right Law.—We observe that William C. Bryant 
and others have petitioned Congress in favor of an international copy 
right law. If the account of American Literature, as given in the Janu- 
ary number of Blackwood’s Magazine, be true, we do not perceive that 
such a law would confer any present advantages upon this country.— 
Without some benefits we should not consent to surrender the great ad- 
vantage which we now enjoy of reading the best English works at the 
bare cost of paper and printing. lf American works were valued and 
sought after by the English public, the advantages might be to some ex- 
tent reciprocal. But according to the article in Blackwood, the periodi- 
cal literature of America is considered in England, as “slow” and 
‘seedy ’—the columns of our monthlies are made up of “crude essays 
filled with common place truisms, verses of the non Di non homines 
cast, tales such as shop boys and milliner’s girls delight in, and critical no- 
tices, all conceived in the same spirit of indiscriminating praise ; while 
our quarterly publications “are of a uniformly subdued and soporific 
character.” 


Our literature never did please our kindred across the water. Even 
Governor Johnstone, the friend of America, in the British House of 
Commons, on the 31 Oct. 1776, described our great classical production, 
(the Declaration of Independence,) as ‘“‘unmannerly and abusive” and 
“exceedingly rude and ill written.’ And our great friend Mr. Wilkes, 
while he defended its principles and its adaptation to the purposes in view, 
admitted the truth of the charge that it was “a wretched composition, 
very ill written.” Vide 6 Almon’s Parliamentary Register, pp. 12, 14. 
With this low estimate of our best literary efforts, it is evident that an 
international copy right law would be giving to the English writers “ the 
best of the bargain ;” and we presume that Brother Jonathan, who gen- 
erally has an eye to his own interest, will “‘ whittle his stick a considera- 
ble time,” before he agrees to the “ trade.” 

It is with unfeigned satisfaction, however, that we acknowledge the 
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respect and attention which American productions, in the departments of 
JURISPRUDENCE and MEDICINE, generally receive from the most elevated 
and enlightened members of these professions in England. 


The Case of Carles Lang feld.—In this case the prisoner was convicted 
of murder of the first degree before the Oyer and Terminer of Phila- 
delphia; present Judges King and Parsons. On the 23d May 1848, the 
motion for a new trial was overruled, and the prisoner was sentenced to 
death. The following is a copy of the record made in the case: 


‘**‘ May 23d, 1848, present Hon. Edward King and Hon. A. V. Parsons, 
defendant present. Motion for a rule (to show cause why a new trial 
should be granted) and reasons filed. Same day, after argument, over- 
ruled by the Court. Whereupon same day the Court asked the prisoner 
if he had any thing to say why the sentence of the law should not be 
passed upon him, and was answered by the prisoner, declaring his inno- 
cence of the charge for which he stands convicted. Whereupon the 
sentence of the Court is that you, Charles Langfeld alias Charles Schall, 
be taken from this place to that from whence you came, and from thence 
within the walls or yard of the jail of the county of Philadelphia, and 
there be hung by the neck until you are dead.” 


We publish the entry as well to furnish a form of recording the sen- 
tence as for the purpose of noticing an error which is of frequent occur- 
rence in making up such records. It is usual for the President Judge, in 
pronouncing sentence, to address the Prisoner in the second person; but 
it is not proper for the clerk to enter of record that “you be taken” &c., 
that “you be hung” Xc., “until you are dead.” After recording the 
prisoner’s answer to the Judge’s question, the entry, in England, is made 
thus: 

«« Whereupon all and singular the premises being seen and understood 
ty the Court here, it is considered by the Court here that the said Charles 
Langfeld be hanged by the neck until he be dead.” CC. C. Comp. 79. 

The direction to execute the sentence “ within the walls of the jail” 
will not vitiate it; but it is presumed that the act of assembly was only 
intended to direct the Sheriff in relation to the manner of executing the 
judgment of the law, and that it did not contemplate any alteration in the 
form of the record. 


New Road Law.—On the 8th of April last the Legislature enacted a 
law declaring that ‘all roads, the width of which have been heretofore 
fixed under a standing rule of the Court, and opened accordingly, or or- 
dered to be opened, are hereby confirmed, and made as valid and legal as 
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if the width had been specially fixed by the Court at the time of confir- 
mation. Provided, That nothing herein contained shall be so construed 
as to affect the cases already adjudicated.” 

This act restrains the operation of the decision of the Supreme Court 
in re Shaefferstown road, 5th Barr. 515. 


New Criminal Law of Limitations.—On the 10th April 1848, the Leg- 
islature of Pennsylvania enacted a law declaring “ that from and after the 
passing of this act no indictment for misdemeanor except forgeries and 
perjuries, shall be commenced or prosecuted in any of the Courts of this 
commonwealth, unless the same shall have been commenced and prose- 
cuted within five years from the time at which the alleged offence shall 
have been committed. Provided, That nothing herein contained shall 
extend in any way to persons fleeing from justice.” 


PARLIAMENTARY Parivitece.—It has recently been held by the 
Court of Exchequer in the case of Goudy v. Duncombe (member for 
Finsbury) that forty days was the duration of the parliamentary privilege 
from arrest, and that this privilege extended to forty days before and forty 
days after each session. Vide Bac. Abr. tit. “privilege.” 1 Blac. 
Comms. 165. 


The case of Miss Smith v. The Earl Ferrers has excited much interest 
in England. It was an action for breach of promise of marriage, and oc- 
cupied the Court for nearly four days. The most distinguished counsel 
in London were employed. ‘The entire proceedings have been reported 
and when the report shall reach this country we will again advert to this 
case which seems likely to be the cause célébre of our time. 
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